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(Testimony of George F. Elliff.) 

Q. You didn’t tell him? A. No. 

Q. I show you a two-page handwritten letter on 
the stationery of Pine Supply Company, and with- 
out reference to the date because f know the date 
is not in vour handwriting, will you tell me whether 


or not you wrote that letter? A. I did not. 
@. You did not write that letter? 
i i did not. 
Q. Is that not your signature, “George Elhft”’? 
A. It is not. 
Q. Do you know whose handwriting this is? 
A. I do. 
®. Who? A. My wife. 
@. Did she write this letter at your direction? 
A. I would have to read the letter. 
@. if wish you would, please. (Handing witness.) 
A. (Witness examining.) Very good letter. 


The Court: What’s that? 

Mr. Shapro: His comment was, “It is a very 
good letter.” 

May I have an answer to the question? 

Read it to him, please. 

(Question read by the reported: 
“Q. Did she write this letter at your direc- 
imon?”) [281] 

A. If I recall, I can’t—it says, “December” 
there—I am trying to place when I wrote this 
letter. But it was after the note, I gather from the 
conversation, but I can’t—I mean, there is no date. 
it says, “February % 

Q. I say, ignoring the date. All I asked you 
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(Testimony of George F. Elliff.) 
is whether your wife wrote that letter at yeur 
instructions. We will get to the time element. 

A. Yes. Yes, I would say yes. 

Mr. Shapro: Your Honor, we offer in evidence 
the letter with the understanding that the date 
which appears on it in someone elses handwriting 
is not to be considered by vour Honor until we 
establish by some other evidence the source and the 
circumstances of the date, because undated the 
letter is material, anyway. 

The Court: Exhibit F. 


(Thereupon handwritten letter addressed to 
“Dear John” and signed “George Elliff’ on 
letterhead Pine Supply Company, received in 
evidence and marked Defendants’ Exhibit F.) 


Q. (By Mr. Shapro): Mr. Elhiff, I show you 
a letter dated October 6, 1953, addressed to Twin 
City Company, and purporting to be signed by you. 

First of all, did you sign that? 

A. Yes. Itis my signattine) 

Q. That is your signature? A. It is. [282] 

Q. Is that the letter of transmittal that you 
have referred to as accompanying the documents 
which you delivered to Mr. Hunter’s home on the 
Sunday morning? B®. ths, 

Mr. Shapro: We offer the letter, your Honor, 
dated October 6, 1953, in evidence. 

The Court: Exhibit G in evidence. 


(Thereupon copy of letter dated October 6, 
1953, to Twin City Company, signed George 
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(Testimony of George F. Elliff.) 
Elliff, received in evidence and marked Defend- 
ants’ Exhibit G.) 

Q. (By Mr. Shapro): As to your knowledge, 
Mr. Elliff, was any request made of Twin City 
Lumber Company to extend the terms of payment 
of the $28,000.00 note? 

A. J don’t remember. You mean by me? 

@. Yes. A. I don’t remember. 

Q. Do you recall Mrs. Lannin requesting an ex- 
tension of time and your signing a letter to that 
effect ? A. It is possible. 

Q. It is true, is it not, that the Twin City Lum- 
ber Company agreed to extend the first installments 
on February Ist, 1954, to May Ist, 1954? 

Mr. C. H. Jacobs: That calls for the witness’ 
conclusions. 

Mr. Shapro: I don’t think it calls for his con- 
clusion. 

The Court: No. I think it is information, if he 
knows [283] about it. 

A. I will say it is possible. It is possible. 

Q. (By Mr. Shapro): In other words, you don’t 
have any personal recollection of the circumstance 
of a request for an extension? 

A. Vaguely I do. There were so many phone 
conversations. 

Q. Tell me, Mr. Elliff, at the time that this 
$28,000.00 note was given to Twin City Lumber 
Company—this was the early part of October, 
1953—that’s the amount that you owed them at that 
time, isn’t it? 
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(Testimony of George F. Elliff.) 

A. It was $28,116.00, if I remember. 

Q. But you paid them the 116. 

A. We wrote a check—lI believe Mr. Pasquinelli 
did. 

@. As a matter of fact, Mr. Elhff, the $1916.62 
was paid by money order, was it not? 

A. It wasn’t paid by me. If don’t recall ever 
writing a check. I think it came from Mr. Pas- 
quinelli’s office. 

Q. But it was paid from vour funds, $116.63? 

A. From the Trustee Account, I believe. 

Q. Whatever the source — you say it was from 
the Trustee Account? Okay. A. Yes. 

@. The note represented the balance of what 
you owed, the $28,000.00? 

A. In round figures, yes. 

Q. That was all for lumber, with the exception 
of the item [284] of $21.00 of protest fees and 
$127.34, representing interest on the warehouse 
financing ? 

A. There is a lot of hidden interest in there 
that doesn’t show up, too. 

Q. Just what do you mean by “hidden interest?” 

A. Well, it’s a long and involved tale, “sews 
paying 14 per cent interest on the money I was 
getting from Mr. Hunter. 

Q. Do you have any computation, any record 
that indicates how you arrived at that computa- 
tion ? A. Yes, I ean break it down for you. 

Q. You say you can break it down for me. Can 
you do it now? 


(ae) 
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A. If I had some invoices, I could. 

Q. Well, we will give you some invoices. I will 
show you Plaintiff’s Exhibit No. 4, which is a group 
of invoices (handing witness). A. Okay. 

Mr. C. H. Jacobs: You also have another in- 
voice, Mr. Shapro. 

Mr. Skapro: I have some others. They will 
come. But for his purpose, I think he has enough. 

A. It was agreed that when we started this— 
ean you hear me, your Honor? 

The Court: Not very well. 

A. It was agreed when we started this ware- 
housing that I would pay 3 per cent in and above 
any set cost on lumber. Say [285] it was $90.00. I 
would pay $93.00, roughly, or a hundred I would 
pay $103.00. You are normally entitled to two per 
eent discount, which I was not entitled to. 

Q. (By Mr. Shapro): You got the two per cent 
discount on the 30 per cent when you paid it, didn’t 
you? hve Only. 

Q. Only? A Only. 

Q. But you didn’t pay the 70 per cent, did you? 

A. No. No, that was credited to another ac- 
count 

@. Go on. 

A. Then I was charged 6 per cent interest for 
the money in the warehouse. 

Q. On the 70 per cent? 

A. In and above that, which would have been 
oO 10, 1) per cent. 
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(Testimony of George F. Elliff.) 

Q. No, I mean—let’s not confuse the issue, Mr. 
Elliff. You know that the 6 per cent interest that 
was charged to you on the 70—on the warehouse 
account—was that 6 per cent per annum, not 6 
per cent of the face? 

A. Roughly, yes, per annum. 

@. Per annum? A. Yes. 

Q. You also know that the two per cent discount 
you are talking about was over—off the face of the 
invoice, isn’t [286] right? 

A. Off the face of the invoice? 

Q. Off the face of the invoice, 30 per cent of it, 
yes. A. Only on 30 per cent. 

Q. That is all you paid at the time? 

A. But I was paying double interest. 

Q. We won’t—all right, let’s not—you and J— 
argue, the judge won’t like it. 

A. I don’t see how it is important, anyway. 

Q. But it well may be important, sir. 

oe it night we. 

Q@. At the time that you gave this $28,000.00 
note, you owed on the warehouse account $17,416.05, 
did you not—and TI am ealling your attention to 
Plaintiff’s Exhibit No. 13. A. I don’t know 

Q. Isn’t that one of the items, Mr. Elliff, that 
comprised the $28,116.63 that you just 

A. Myr. Shapro, they told me repeatedly they 
would give me a full accounting, which they never 
gave me, even to this date, they never gave me. I 
took it on the face value that they were honest 
people and so did my attorney. 
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(Testimony of George FI’. Eliff.) 

Q. Was there any reason to doubt that? 

fee! liad reason to doubt it. 

Q. You have it now? 

A. It doesn’t matter now. [287] 

The Court: What? 

Mr. Shapro: He said it doesn’t matter now. 

A. It doesn’t matter now, but I had reason to 
doubt it, yes. 

@. “(By Mr. Shapro): Now, Mr. Elifit, I am 
going to show you—yjust for the purposes of re- 
freshing your recollection only—— 

The Court: While you are doing that, Mr. Elhff, 
as I understand it, the arrival of the figure of 
$28,000.00 on this note was made by taking approxi- 
mately $10,000.00 in bad checks and the balance due 
on the warehouse account to arrive at the figure 
of $28,000.00 isn’t that correct ? 

A. They were their figures, yes, sir. 

The Court: Yes, and you accepted them—that’s 
how you-—— 

A. With the understanding they would send an 
auditor 

Lhe Court: In order to arrive at the figure of 
$28,000.00, that’s how you got the $28,000.00? 

A. That is correct. 

The Court: All right. 

Mr. Shapro: May I have the answer? I am 
sorry, your Honor. 

The Court: He says that was correct. 

Me Shapro:* That’s all I wanted. 
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(Testimony of George FI’. Elliff.) 

Then I don’t have to pursue that phase of it, 
then. 

Thank you, sir. 

The Court: If you were not listening, the state- 
ment of the witness was that he was taking the 
figures of the warehouse [288] account from the 

Mr. Shapro: Twin City Lumber Company. 

The Court: taking their figures. 

Mr. Shapro: I understand. 

@. You made payments on that note afterwards, 
too, didn’t you? 

A. ‘I directed payments on the note. 

@. They were paid from your funds? 

A. They were paid from the Trustee’s funds. 

@. And the source of the Trustee’s funds was 
your sales, wasn’t it, the collection of accounts re- 
ceivable ? A. That’s correct. 

Q. At the time that the $28,000.00 note was is- 
sued by you to Twin City Lumber Company, all of 
the merchandise that they had previously held 
warehouse receipts on, which were in your field 
warehouse, were released by them within three or 
four days afterwards? A. That’s correct 

@. Right. No other security was given to them 
from your assets at that time or any time later, was 
there? A NO, Sir. 

Q. Now, Mr. Elliff, your testimony of this morn- 
ing, you testified that you bought lumber from other 
concerns after October, 1953, is that right? 

A. Correct. 

Q. Asa matter of fact, you bought over $7,000.00 
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(Testimony of George F. Eliiff.) 
worth of [289] lumber from Harbor Plywood Cor- 
poration, did you not? A. I did. 

Q. And you bought that on March 22, 1954, did 
you not? A. In and about that. 

Q. You bought it on open account? 

A. I did. 


@. And the materials were two per cent ten 
days—30 days net, is that right? A. No. 

@. You say no? 

A. Two ver cent 30 days—60 days net. 

@. Are you certain, sir? 

A. They adjusted the second—on the second 
invoice they adjusted it. 

Q. The invoice that I am talking about—which, 
your Honor, is in the files of this court, in the 
Office of the Referee in Bankruptcy—is an invoice 
date March 22, 1954, for $7,380.10, and on its face 
it says: “Terms 2 per cent 10 days—80 net.” 

Now, if you want me to bring the invoice here, I 
will bring it. Do you remember it? 

A. It is possible I remember it. 

@. What other people or firms did you buy mer- 
chandise from in 1954 on open account? 

A. Durable Plywood. [290] 

Q. And to what extent, sir, in volume, dollar 


volume ? A. Qh, two or three thousand dollars. 
Q. And you bought that—that was on open ac- 
count ? A. Yes, sir. 


Q. As a matter of fact, it was the non-payment 
of the Harbor Plywood invoice of $7,300.00 that was 
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(Testimony of George FE’. Eliff.) 
represented—the attachment that closed up your 
business in June, is that rignt? 

A. I don’t know who came first, whether it was 
he, Harbor, or Al Stockton. 

The Court: You stated yesterday that Harbor 
Plywood was the first attachment. 

A. I believe they were the first. 

Q. (By Mr. Shapro): Now, after October, 
1953, the Twin City Lumber Company exercised no 
eontrol whatever over your warehouse, is_ that 
right? A. No. 

®. itis not Tight? A. No, they did not. 

Q. Oh, they did not exercise it. As far as you 
know, after October, 1953, the merchandise that 
you delivered into warehouse, as you described this 
morning and which warehouse receipts were subse- 
quently issued by Douglass-Guardian Warehouse, 
all went to Mrs. Lannin, not to Twin City, right? 

A, Suieht, p299)| 

Q. After May 4, 1953, which is the date of the so- 
called warehouse agreement with Twin City Lum- 
ber Company, it is true, is it not, Mr. Elliff, that 
no lumber went in that warehouse, field warehouse, 
other than lumber sold to you by Twin City? 

A. umber, yes. 

Q. Up to—I should qualify—up to October, 
1953? A. Lumber, yes, that is correct. 

Q. This is correct? A. Yes. 

The Court: Well, that question and answer 
doesn’t make it clear to me. 

Mr. Shapro: Then I will attempt to clear it up. 
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The Court: All right. 

©. (By Mr. Shapro): After the warehouse 
arrangement between—after the warehouse arrange- 
ment went into effect with Twin City, which was 
May, 1953, and up until the time the warehouse 
receipts were released in October, 1953, is it or is 
it not a fact that the only lumber that went into 
that field warehouse was lumber sold to you by 
Twin City Lumber? 

A. The answer is still lumber, yes. 

Q. Now, was there other merchandise in that 
period delivered into the field warehouse? 

A. To my knowledge, not unless it came from 
Twin City, was it ever warehoused. 

@. Then my question and your answer, I 
would—— [292] 

May I ask the reperter to read my previous ques- 
tion and his answer, because I think he is now 
changing his answer. 

The Court: Well—— 

Mr. Shapro: I will ask it again. 

Q. Mr. Elliff, between May of ’53 and October 
of 53 was there any merchandise delivered into the 
warehouse, the field warehouse, other than merchan- 
dise sold to you by Twin City Lumber Company? 

A. No. 

Q. Now, go back, if you will, Mr. Elliff, to the 
meeting in your office the evening of that late Sep- 
tember date in 1953 when you and Mr. Baum and 
Mr. Ramsey went over the books. You testified this 
morning, if I understood you correctly, that the 
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physical checking of the inventory, that 1s, the look- 
ing at the lumber in the warehouse, was done not 
only that time, but during that week, is that right? 

A. I believe that’s correct, sir. 

Q. Now, at the time, however, namely, the eve- 
ning of this meeting, was there any lumber, ply- 
wood, molding, or any other part of your stock in 
trade which was not located physically inside the 
field warehouse? A. I don’t remember. 

®. You don’t remember whether there was or 
there was not, or you don’t remember whether there 
was any, which, sir? 

A. Imean, I would have to kind of explain that. 
There [293] might have been lumber outside that 
hadn’t been brought in for the day, which often hap- 
pened in the summer time 1f it wasn’t raining. 

-Q. Well, you testified, Mr. Elhff, the other day 
and Mr. Baum testified the other day, that the basis 
of the figures given Mr. Ramsey for your inven- 
tory that evening was the warehouse receipts which 
were in the possession of and the control of the 
bonded vepresentative. A. That’s correct. 

Q. Right? A. Faght 

Q. Now, was there any merchandise, any part 
of your stock in trade, that was in your premises, 
either the field warehouse or outside of it, then 
which was not on warehouse receipt ? 

A. There might have been some doors, yes, sir. 

Q. And there might have been some plywood? 

A. If there was, it was a very small amount, 
maybe five or six pieces. 
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Q. Well, assuming the accuracy of your esti- 
mate and of Mr. Baum’s estimate as to the cost 
price to you of the merchandise which was on hand 
that night at $25,000.00, that was the estimate you 
both made, assuming that, did that figure cover 
everything in the nature of merchandise that was 
in your premises either in or outside of the field 
warehouse ? 

A, Iwould say, Mr. Shapro, that it covered only 
the [294] purchases made from Twin City Lumber 
Company. 

@. Then in addition to that, you previously testi- 
fied there was some merchandise around there—we 
will get to the location in a moment—that was not 
purchased from ‘i'win City. 

A. It could have been nothing but an insignifi- 
cant amount, maybe two or three hundred dollars, 
a few doors and a few sheets of plywood. 

@. But whatever the few doors and a few sheets 
of plywood were, whatever they might have been 
as to the quantity or value, they were not included 
in your and Baum’s estimate and the figure given 
to Mr. Ramsey of the $25,000.00? 

A. I would say no. 

Q. They were not. Did you include in that fig- 
ure any merchandise which was on your premises, 
had been delivered to your premises prior to that 
evening and which had not yet been moved into the 
field warehouse? A. I don’t remembei. 

@. Would you say there was none—and I am 
excepting, of course, the few doors and plywood. 
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A. I would speculate there was none. 

Q. You, in other words, say, your best recollec- 
tion is there was none? Ay Miles. 

The Court: Just a moment. [295] 

Q. (By Mi. Shapro): Is it your testimony—— 

The Court: Just a moment, Mr. Shapro. I didn’t 
get the first part of that question. 

(Question read by the reported.) 

The Court: That doesn’t answer the question. 
The question was: Did you include something? 
And the answer was: J would say there was none. 
And that is what I didn’t understand. 

Q. (By Mr. Shapro): Well, £ am assuming— 
Perhaps I am wrong, too—l am assuming that 
when you say there was none, therefore there was 
nothing included in the $25,000.00 figure for any 
such merchandise. A. That’s»correck 

Q. And is it your testimony at this time, Mir. 
Elhif, that the value of any of your merchandise 
which was not in the warehouse, and which there- 
fore, from your testimony, just now, was not in- 
eluded in the $25,000.00 estimate, would not exceed 
in value a few hundred dollars? 

A. That’s correct. 

Q. Now, Mr. Elhiff, in October, 1953, at thedtiime 
of this meeting and the inspection of the books, 
whom did you owe money to other than the credi- 
tors of Pine Supply Company? 

A. Personally, you mean? 

@. Yes. 

A. Mrs. Lannin, the Bank of America, Charles 
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Lamb, maybe [296] some small bills around—that 
wouldn’t amount to 

Q. How much did you owe at that time, in Octo- 
ber, the end of September—I am not trying to 
confuse you 

A. That’s all right. 

Q. how much did you owe Mrs. Lannin? 

A. Yes, sir. 

Q. How much? 

The Court: Mrs.? 

Q. (By Mr. Shapro): Mrs. 

A. That had grown to about $18,000.00 about 
that time. 

Q@. By that time it had grown to about 
$18,000.00 ? A. Yes. 

Q. That was not recorded in the books of Pine 
Supply Company ? 

A. Only $7,000.00, I believe, was ever recorded 
there because it was put into the business directly. 

Q. And, as a matter of fact, the $7,000.00 wasn’t 
put in the books of Pine Supply Company until 
December 31, 1953, was it? 

A. I would have no knowledge of that. 

@. Then to your best recollection, all of the in- 
debtedness to Mrs. Lannin, other than possibly 
$7,000.00, was not recorded in the books of Pine 
Supply ? A. No. 

Q. As of the same time, the end of September, 
1953, how [297] much did you owe Charles Lannin ? 

A. Approximately $13,000.00. 

The Court: What? 
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A. $13,000.00. 

@. (By Mr. Shapro): Was any of that re- 
corded? 

The Court: Who is Charles Lannin? 

A. He was an associate of mine and Mr. Pas- 
quinelli in a saw mill in Boonville, California. 

The Court: Is he related to Mis. Lannin? 

A. By marriage, ves. 

The Court: Is he the husband? 

A. No, no, it’s a brother-in-law. 

@. (By Mr. Shapro): What relation? I didn’t 
get it. A. A brother-in-law. 

@. <A brother-in-law ? 

A. Mrs. Lannin’s husband and Charles Lannin 
were brothers. 

@. Oh, I see. Mrs. Lannin is a widow? 

A. Yes. 

Q. I see. None of your indebtedness to Mr. 
Charles Lannin was recorded in the books of Pine 
Supply, was it? A, 0, sir: 

Q@. The indebtedness that you just described, to 
the Bank of America, how much was that at that 
same time? A. In September? 

Q. Yes. At the time of this meeting at your 
otfice with [258] Ramsey. 

A. It was either two or three thousand, Mr. 
Shapro. 

@. Was that recorded in the books of Pine Sup- 
ply at that time? AN: 

Q. And this other miscellaneous, personal in- 
debtedness, how much did that amount to 2? 
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A. Petty. I mean, store bills—a hundred, hun- 
dred and fifty dollars. 

Q. Personal clothing, food bills, stuff like that. 
That was not recorded in the books? 

A. f was indebted in cars, Bank of America, 
which 

Q. Is that included in the $2,000.00, the bank 
there ? 

A. No, no. That was a note. That was a note. 

Q. That was unsecured ? A. Unsecured. 

The Court: What was unsecured ? 

A. The note at the Bank of America. 

The Court: That was two to three thousand 
dollars? A. Yes, sir. 

The Court: All right. 

@. (By Mr. Shapro): Now, on which ear did 
you owe the Bank of America money, in addition 
to the two to three thousand dollars? 

A. It wasn’t the Bank of America. It was the 
First National [299] Bank. 

®. First National of San Jose? A. Yes. 

@ On what car? A. Qn the Lincoln. 

Q. On the Lincoln? 

A. T presume it was either September, October, 
I purchased it, so it would have been a Mereury or 
a Lincoln that I owed the balance. 

Q. Who was the money owed to on the station 
wagon, what bank? 

A. I think the Ford people. No, that would be 
the Bank of America. But that would be in my 
wife’s name. 
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Q. You didn’t sign that paper. A» “Woe 

Q. Now, none of the personal indebtedness that 
you have just described, with the possible exception 
of $7,000.00 to Mrs. Lannin, was recorded in your 
books, the books that were shown to Mr. Ramsey 
that night, right? A. No. 

Q. In what form, if any, was the existence of 
this personal indebtedness of yourself made known 
to Mr. Ramsey that night? 

A. I don’t know as I ever made it known to Mr. 
Ramsey. Probably considered it none of his busi- 
ness. 

Q. Were the details—by that I mean the 
amounts of your personal indebtedness—discussed 
in your presence with Mr. [300] Hunter at the 
meeting in his San Francisco office in August of 
1953? 

A. To the best of my recollection, no, not in 
August. 

Q. After October 8, 1953, which was the date of 
this trust agreement, did you see Mr. Hunter per- 
sonally ? 

A. After October 8th? Yes. Yes, I saw him 
after that. 

Q. Do you remember when and where? 

A. I saw him on two occasions, in Los Angeles, 
and one occasion in San Jose in the spring of 1954. 


Q. The spring of 1954? A. Wes, "snr 
q. Was Mr. Ramsey present at any one of those 
three interviews that vou recall? A. Wo; Sir. 


Q. Do you recall anyone, other than you and Mr. 
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Hunter, being present at any one of those three 
interviews which took place after October 8, 1953? 
A. On all three occasions, Mr. Ben Clements 
was with me. 
Q. Mr. Ben Clements? A. Yes. 
Q. Who is Mr. Ben Clements? 
A. He is the owner of the San Jose Lumber 


Company. 
Q. San Jose Lumber Company? A. Yes. 
Q. No business relationship directly with you? 
A. Not at that time. 
Q. Not at that time. 
@. Are you working for him now? 
A. No, sir, I am not. 
Q. Now, assuming that there were $25,000.00 at 


eost price of lumber in your warehouse at the end 
of September, 1953, was there any substantial 
ehange in that inventory between then and the date 
that the trust agreement and note were executed 


and the warehouse receipts release? A. None. 
Q. Asa matter of fact, the warehouse was closed 
then, wasn’t it? A. That’s right. 


(). That merchandise that you say was worth 
$25,000.00 plus maybe a few hundred dollars for 
anything that was not covered by warehouse receipt, 
was afterwards—was all of it, after the warehouse 
receipts were released by Twin City, made available 
to you through the trust by warehouse receipt re- 
leases from Mrs. Lannin, is that right? 

A. It was. 

Q. And it was then sold in the ordinary course 
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of your business, except that which remained in the 
warehouse at the time of your bankruptcy? 

Ae amas correct 

Q. Now, in the ordinary course of your business, 
I think [3802] you estimated that your gross markup 
averaged between 20 and 25 per cent, is that right? 

A. Overall. I always tried to average about 20. 

@. Well, would you say that your average was 
less than 20 or was it as Mir. Baum testified ? 

A. Jt fluctuated. 

Q. Between 20 and 25? 

A. On some iteins we get 30, some items just 10. 

@. We are using the word “average.” 

A. Averaged 20 per cent. I have always main- 
tained——— 

Q. Or better on gross—now, this is gross. 

A. I don’t think there is any better. 

Q. You don’t think it was any better? 

Aa Nia: 

Q. Well, then on that basis the $25,000 cost 
price inventory, on a 20 per cent markup would be 
worth $30,000.00 in the ordinary course of business, 
eross? A. Gross. 

@r Gross. A. Right. 

Q. Now, the receivables at the time of this late 
September meeting at your office, how much were 
they ? 

A. They were just about even with the inven- 
tory, as I recall. 

Q. About the same amount? [303] 

A. Yes, twenty-four something, I believe. 
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Q. In other words, between twenty-four and 
twenty-five thousand ? A. Correct. 

Q. And the amounts owed by Pine Supply to 
trade creditors, other than Twin City Lumber Com- 
pany, was about ten, eleven thousand at that time? 

Mr. C. H. Jacobs: What? 


Myr. Shapro: The September meeting, the late 
September meeting. 


Mr. C. H. Jacobs: I see. 


A. I wouldn’t put it quite that high, I don’t 
believe, My. Shapro. 

Mr. Shapro: Q. You don’t think it was quite 
that high ? Bee No, Iidont believe se: 

The Court: What do you think it was, approxi- 
mately ? 

A. ‘Taking everything, I mean overall, including 
what was owed from the partnership, it probably 
wouldn’t exceed eight, I don’t think. 

Mr. Shapro: Q. It wouldn’t exceed eight. All 
of eight that you are speaking of, approximately 
$8,000.00 was recorded in the books of Pine Supply, 
was it? 

A. It should have been by that time, yes. 

Q. Well, I am not trying to make an accountant 
out of you. In other words, it was either recorded 
in the books or there [3804] were unpaid invoices 
that were there for that month 

pee Phat’s correct. 

Q@. And that would be about $8,000.00? 

A. I would say. 
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The Court: You want to take a recess, Mr. 
Shapro ? 

Mr. Shapro: All right, your Honor. 

(Short recess.) 

Mr. Shapro: Q. Mr. Elliff, I show you a letter 
consisting of two pages on the letterhead of Twin 
City Lumber Company, dated February 26, 1954, 
and ask you if that bears your signature and that of 
your wife? A. Yes, is does. 

@. And will you turn to the second page and 
tell me whether or not it bears the signature of 
mother-in-law, Pearl K. Lannin? 

A. Yes, is does. 

Q. Now, will you read that letter, please, to re- 
fresh your recollection on the subject about which 
I interrogated you earlier this morning, before I 
ask you a question in connection with it. 

A. (Witness examining) Yes, sir. 

Q. Now, is your memory refreshed now to the 
effect that there was an extension asked for by you, 
consented to in writing by Mr. Lannin, and given by 
Twin City Lumber for the first installment, post- 
poning payment from February 1, 54, to [305] 
May 1, 54 on the $28,000.00 note? 

A. Well, Mr. Pasquinelli made the request. I 
think it was granted through Mr. Pasquinelli. 

Q. But the point is: there was such a request 
made? A. There was. 

Q. On your behalf? A. On my behalf. 

@. And is was granted ? 

ie hoat’s aight,ssir. 
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Mr. Shapro: We offer in evidence the letter of 
February 26, 1954. 

The Court: Exhibit H. 

(Thereupon copy of letter of Twin City Lum- 
ber Company to Elliff, February 26, 1954, re- 
ceived into evidence and marked Defendants’ 
Exhibit H.) 

Mr. Shapro: Q. I show you, Mr. Elliff, what 
purports to be a financial statement of your dated 
April 7, 1953, and ask you if it bears your signature. 

A. It does. 

Q. That statement was given or transmitted by 
you to Twin City Lumber Company, was it not? 

A. I believe it was, yes. 

Q. And I eall your attention to the fact that 
among the assets listed by you is a half interest in 
Pine Supply Company at 6500; that is the same 
partnership, of you and Mr. Hodes, that we talked 
about heretofore? A. Yes. [806] 

@. The answer was what? A. Mies 

Mr. Shapro: We will offer, if your Honor please, 
a financial statement of George Elliff dated April 
7, 1953, in evidence. 

The Court: Exhibit J. 

(Thereupon the financial statement of George 
Eilliff dated April 7, 1953, was received into 
evidence and marked Defendants’ Exhibit I.) 

Mr. Shapro: Q. Mr. Elliff, who asked Mrs. Lan- 
nin to endorse and guarantee the payment of this 
$28,000.00 note to Twin City? 

A. I believe I did. 
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@. Prior to the date that the note was issued, 
to your knowledge, did any representative of Twin 
City Lumber Company meet Mrs. Lannin? 

The Court: Prior to what? 

Mr. Shapro: Prior to the date of the note. 

A. I believe Mr. Ramsey met her, If I am not 
mistaken. 

@. Was any request made of Mrs. Lannin to 
sign this note or guarantee this note by anybody, 
to your knowledge, on behalf of or by Twin City 
Lumber Company? 

A. Not to my knowledge. 

Q. As a matter of fact, Mr. Elliff, you know, 
don’t you, that neither Mr. Ramsey nor Mr. Hun- . 
ter nor Mr. Collins ever [307 met Mrs. Lannin until 
late in 19547 By “‘late,’’ I mean June or July. 

Mr. C. H. Jacobs: To which we object, of course, 
your Honor, as calling for the opinion and econ- 
clusion of the witness. He couldn’t possibly have 
known that. 

Mr. Shapro: He could, if he were there. I said 
as far as he knows. 

Mr. C. H. Jacobs: Well, I didn’t understand you 
to say that. 

Mr. Shapro: I think mv question embraced that. 

Mr. C. H. Jacobs: I thought counsel said, “‘As 
a matter of fact, you know, do you know, that they 
did not?” 

The Court: Jf the witness understands the ques- 
tion, he may answer. 

A. I know that some time Mr. Hunter went to 
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Mrs. Lannin’s house—I don’t know when it was 

Mr. Shapro: Q. That was to demand payment 
of a part of the note, wasn’t it? 

A. I don’t know. 

Q@. You don’t know. Mrs. Lannin’s guarantee 
on this note was done at your request and as an 
accommodation to you, was it not? 

A. It was done on the request of Mr. Hunter. 

Q. Let me get this straight. It is your testi- 
mony that A, To mer To me, fate 

Q. Mr. Hunter asked you to ask Mrs. Lan- 
nin to endorse this note? A. Absolute. 

Q. And, as I understand it, Mr. Hunter had not 
at that time ever met Mrs. Lannin, right? 

A. No. 
Q. Now, you heard Mr. Baum’s testimony yes- 


terday, didn’t you? A. Yes. (Shaking head.) 
Q. You are shaking your head? ie ies 


Q. You heard his testimony that in the meeting 
with Mr. Hunter in San Francisco in the latter part 
of August, 1953, he suggested a deal, a proposal, 
whereby the warehouse was to be released so you 
would be more fluid with it and the obligation to 
Twin City would be funded over a period of three 
years. A. That’s correct. 

Q. Wasn’t that the first effort on your behalf 
made by anybody to procure the release of the ware- 
house to you? 

A. I believe that is correct. 

Q. And isn’t it a fact that on the weekend, the 
Friday or the Saturday preceding the meeting at 
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Mr. O’Connor’s office when the not was prepared, 
that the suggestion that Mrs. Lannin might sign 
or could sign or warranty your note for $28,000.00 
was made by you to Mr. Ramsey by telephone? 

A. JI reeall calling Mr. Ramsey but the sugges- 
tion had come earlier than that. It had come prior. 

@. From whom? 

A. In conversation with Mr. Hunter. 

Q. And when was that, and where did it take 
place? 

A. It was about the time of this $7,000.00 check 
was being discussed so much. 

Q. That would be in September? 

A. Early September, I would say, yes. 

Q. Now, Mr. Elliff, I am going to repeat the 
process that the Court did earlier, and call your at- 
tention to the fact that the check is dated Septem- 
ber 18th, it was protested on September 27. You 
still the conversations took place in early Septem- 
ber about the check having bounced ? 

A. No, I can’t say that. The figures don’t he. 

Q. All right, then, Mr. Elliff 

A. Let me change that by saying it was prior 
to the week that Mr. Ramsey spent with me in San 
J ose. 

Q. All right. In other words, in the telephone 
conversation one or more of the telephone conver- 
sations that you had with Mr. Hunter concerning 
this $7500.00 bad check, a suggestion was made that 
Mrs. Lannin might sign your note? 


Cl 
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A. It was made that someone secure—which he 
meant, like my mother-in-law, Mrs. Lannin 

Q. Did he use the words “like your mother-in- 
law”? [310] 

A. Yes. Yes. 

@. And this is Mr. Hunter’s suggestion? 

A. Yes. 

@. And it is not a fact, then, Mr. Elliff, that 
the first time the guarantee of your note—of any 
note by you to Twin City Lumber Company by Mrs. 
Lannin did not come form you? 

A. I gota little mixed up there. 

Q. IL will repeat it. I twisted it. 

Was the first suggestion that Mrs. Lannin would 
sign a note for you to Twin City Lumber Company 
made by you? A. No. 

Q. Who made the first suggestion that a note 
of yours be guaranteed by Mrs. Lannin? 

A. By Mrs. Lannin, or someone equally secure, 
came from Mr. Hunter. 


Q. By Mrs. Lannin or someone equally secure? 

A. Yes. 

@. Then when you testified a few minutes ago 
that you asked Mrs. Lannin to sign this note at Mr. 
Hunter’s request, it was pursuant to the request you 
have just outlined, namely Mrs. Lannin or some- 
body equally secure, is that right? 

A. The seed was planted by Mr. Hunter. 

Q. But you don’t want this Court to under- 
stand that Mr. Hunter told you to go ask Mrs. Lan- 
nin? AP @h, nor Told] 
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@. Mrs. Lannin to sign this note? 

A. Qh, no, I did that on my own. 

Q. How long, Mr. Eliff, did this meeting with 
Mr. Ramsey at which you and Mr. Baum attended 
at the Bermuda Palms in San Rafael last? 

A. Oh it was late in the evening and I would 
say that roughly an hour, perhaps. 

Q. Was anything done at this meeting but dis- 
eussion—I mean by that, did you have a meal or 
anything ? A. A drink, maybe. 

Q. You didn’t eat dinner? 

A. No, I don’t think so. 

Q. How long did the meeting at San Jose on 
the latter part of September, 1953, take? 

The Court: Well, now, the evidence is he was 
there every day for a week. 

Myr. Shapro. But I am referring —no, your 
Honor. I am sorry. That represented the taking of 
the inventory, the checking of the inventory I am re- 
ferring to the meeting, one meeting on the evening 
when the books were shown to Mr. Ramsey. 

The Court: That isn’t my recollection of the tes- 
timony. That went on for a period of a week, he was 
there. A. That’s right. 

Mr. Shapro: In other words—I am wrong [312] 
now; I have been corrected by the Court and you 
confirm it, that the showing of the books to Mr. 
Ramsey occupied more than one session ? 

A. He made the request to get things together, 
he wanted to see the inventory, he wanted to know 
the condition of the business, how it stood finan- 
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cially, how the accounts receivable were, whether the 
inventory was in place, in warehouse, et cetera, and 
the reason it is so vivid in my mind is that Mr. 
Ramsey was so eager to go one vacation that par- 
ticular week and he couldn’t get on vacation for 
attending to this busines for Mr. Hunter. 

Q. And how many times then did he visit you, 
visit your premises during that week and look over 
books ? 

A. I believe all but one day throughout that 
whole week. 

@. And Mr. Baum was there every day then, 
too? A. Yes, Mr. Baum was there. 

Q. And Mr. Ramsey still hadn’t gone on his 
vacation the night you went over to San Rafael, had 
he? A. No, not yet. 

@. During the period after October 8th of 1953 
when you undertook to take merchandise or have 
merchandise released to you from the field ware- 
house, with whom did you take that up? 

A. After October 8th? 

Q. Yes, sir. [313] 

A. Well, it was plainly stated in the trustee 
agreement. 

@. tf am not asking you what the agreement 
said, sir. I am asking you what you did. 

A. To release inventory from the warehouse? 

Q. When you wanted to fill an order and get 
merchandise out of the warehouse, what did you do? 

A. Loaded it on the truck and took it out. It 
was that simple. 
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Q. It was that simple? 

A. It was that simple. 

Q. There was no bonded representative of the 
warehouse company, there at that time? 

A. Oh, yes, at all times. 

Q. Again, I repeat, what did you do to get mer- 
chandise out of the warehouse? 

A. The same as [ had done when Mr. Hunter 
had receipts. I loaded it on the truck and took it 
out. 

And there were no documents signed ? 

Yes, there was always an invoice. 

That is what I am trying to find out. 

The same procedure that we follow in any— 
But the Court isn’t interested in what we do 
in any business. The Court is interested in what 
you did in this business. 

A. Do you want me to make an example? [314] 

Q. No. You tell the Court, if you please, in re- 
sponse to my question 

The Court: Well, Me Shapro, yowtane: mye 
to show that he had nothing to do with your com- 
pany. 

Mr. Shapro: HEwactly. 

The Court: Isn’t that what you are-tmalig ae 
show ? 

Mr. Shapro: Exactly. 

The Court: Why don’t you ask directly about 
that? [I can understand what you are getting at. 

Mr. Shapro: I am sure your Honor can. I am 
not sure the witness can. 


OrOore 


SS 
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Q. Mr. Elhff, after October 8, 1953, you never 
consulted Twin City Lumber Company in connection 
with any dealings with the warehouse? 

A. JI did not. 

Q. Did you consult Mrs. Lannin directly ? 

A. From time to time, yes. 

Q. Didn't you testify, Mr. Elliff, the other day, 
on direct examination, that—and I am going to at- 
tempt to use your very words—that you possibly 
suggested the arrangement that resulted in the $28,- 
000.00 note on the trust agreement? 

A. May I have that question again? 

(Question read by the reporter.) 

Mr. C. H. Jacobs: Wouldn’t the record he the 
best evidence? [315] 

Mr. Shapro: This is cross examination, your 
Honor. I want to test his recollection, even since 
yesterday. 

The Court: I will permit the answer. 

ee Vesyekedid. 

Mr. Shapro: @. Isn’t it a fact, Mr. Elliff, that 
between May of 1953, when the warehouse arrange- 
ment with Twin City was set up, and at least up 
until October 8, 1953, that on several occasions you 
told Mr. Ramsey and Mr. Collins, or either of them, 
at the office of Twin City Lumber Company in San 
Francisco, that Pine Supply would always pay its 
bills and would come out on top? 

A. You left out part of the statement. 

@. Please answer that question. If it wasn’t 
said that way, then say so, I mean, whatever the 
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fact is. A. It was not said that way. 

The Court: You may answer and then explain, 
if you desire. 

A. It was a continuation to that statement, if 
we were given a free hand to operate the business 
the way it should be operated. 

Mr. Shapro: Q. In other words—and what did 
you mean by ‘‘given a free hand”? Warehouse? 

A. No—no, sir. 

Q. What did you mean? 

A. JI meant that this continual being chopped 
off when there [316] was an urgent order to be 
filled and there was material waiting to be shipped, 
because of some little, petty fault that had come 
up, or delinquent payment by a few days, and a 
customer got disgusted and had left me with some 
inventory which I couldn’t use. 

@. In other words, Mr. Elliff, you felt and 
stated to them at these conferences that yon needed 
some relief in the form of having merchandise re- 
leased from the warchouse, even though you were 
delinquent on the warehouse payments, on the open 
account items, is that right? A. That is correct. 

@. And do I understand you to say that those 
delinquencies were only a matter of a few days? 

A. In some eases, yes. 

Q. Asa matter of fact, Mr. Elliff, your aecount, 
as the record shows and as you testified on direct 
examination, with Twin City Lumber Company, 
was always delinquent? 

A. It was understood that it would be. 
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Q. Will you answer my question? Was it or 
was it not? 

A. I don’t know, without looking at the record. 

Q@. The condition that you placed upon your 
ability, as I understand your testimony, to continue 
in business and pay the bills, was to have Twin City 
Lumber Company give you more leeway with your 
delinquencies ? 

A. They were the ones that suggested the busi- 
ness in the [317] first place and that was the agree- 
ment in the beginning. 

Mr. Shapro: May I have an answer to the ques- 
tion, your Honor? 

A. That is my answer to the question. 

The Court: Read the question, please, and you 
answer it and explain it afterwards, if you can. 

(Pending question read by the reporter.) 

Q. (By Mr. Shapro): Do you understand the 
question ? 

A. Yes,I do. I am just trying to give you what 
I consider the right answer. 

Not in the sense of delinquencies, no. More lee- 
way, yes. 

@. I asked you before and I ask you again: 
What did you mean by “more leeway?” 

A. A greater inventory, a more diversified in- 
ventory. The original proposal that they had made 
covered this and never was fulfilled. 

Q@. When you say the original agreement, I 
assume you refer to an oral understanding ? 
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A. No. This understanding (indicating docu- 
ment. ) 

Q. Will you point out—you are referring now 
to—— A. It’s very simple. 

Q. You are referring to Plaintiff’s Exhibit No. 
1. Will you point out to me the part of that agree- 
ment, the letter dated May 4, 1953, to which you 
referred in your last answer? 

A. Mr. Shapro, it is the other letter that we 
had here. [318] 

Mr. C. H. Jacobs: To save time 

The Court: Exhibit 

Mr. C. H. Jacobs: I make this objection, this is 
irrelevant, incompetent, immaterial. I may be in 
error, but as far as I can see, it has nothing to do 
with the issues of this case. 


The Court: This is cross examination. Objection 
overruled. 

Q. (By Mr. Shapro): I am now handing—per- 
haps this is the one, Mr. Elliff — Exhibit No. 2 
(handing witness). 

A. No. We just had it here. This isn’t it, either. 
It is the one prior to that. 

Q. Well, the one prior is Exhibit 1, which is 
May 4. That is the first agreement. 

A. The last one we had before then, sir. 

Q. It it one of these letters in Exhibit 3? 

= No, no. [tis one of tliese: Here it i 

Mr. Shapro: The witness is pointing, if your 
Honor please, to paragraph number one on the first 
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page of the letter marked Plaintiff’s Exhibit No. 1, 
which reads—— 

The Witness: Which reads: That all lumber, 
moldings, plywood and door jambs purchased from 
us at 70—those are the items that I brought up. 

Mr. Shapro: The witness only read part of the 
paragraph to which he points. It reads as follows: 

“We will advance you 70 per cent of our invoice 
price on all lumber, moldings, plywood and door 
jambs purchased from us. This 70 per cent will be 
advanced against Douglass Guardian Warehouse 
receipts.”’ 

Q@. Now, is it your testimony, Mr. Elliff, that 
after May 4, 1953, at any time the Twin City Lum- 
ber Company failed to give you 70 per cent credit 
on a warehouse receipt basis for merchandise, ply- 
wood, door jambs or moldings sold to you by them? 

A. Not the failure 

Q. Did you say ‘‘no”? A. I said “No.” 

@. All right. 

A. The failure in that particular paragraph is 
that they did not provide me with the door jambs 
and the moldings and the plywood that they had 
agreed. 

Q. You said that before. I want you to tell me 
where and how and in what manner they agreed to 
furnish you any amount of door jambs or moldings, 
that is what I am asking you. 

A. They didn’t supply me with any. 

Q. Did you order any? A. I certainly did. 

Q. You certainly did? A. Yes. [320] 
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Q. In writing? A. Yes. 

Q. Were they of their manufacture? 

A. They were not very strong in the manufac- 
ture end of the lumber products business, anyway. 

@. And you knew that when you first made the 
warehouse arrangement with them, didn’t you? 

A. I knew that, and also was told and agreed— 
the subject—we drew this up, that door jambs and 
plywood would be made available to the warehouse. 

@. And that agreement preceded the date—that 
you are talking about—was an oral agreement that 
preceded the letter of May 4, 1953, is that right? 

al iiett’s eorrect. 

@. But it is true, is it not, that all of the lumber, 
moldings, plywood or door jambs whieh Twin City 
Lumber Company sold to you after May 4, 1953, 
was put on the 70 per eent warehouse basis? 

A. Only lumber and moldings—is the only thing 
they ever sold me. 

Q. They never sold any plywood, never sold any 
door jambs, right? A. Right. 

Q. You bought plywood elsewhere ? 

A. Not until after we had signed the trustee 
agreement. [321] 

Q. Didn’t you testify a few moments ago that 
you had some plywood on hand in the end of Sep- 
tember ? 

A. Not in quantity. We bought some, various 
sheets of plywood, yes, sir. 

Q. I merely asked you if you bought plywood 
elsewhere. The answer is yes? 
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A. I am thinking in carloads. No, we never 
bought carload. 

@. Did you buy door jambs elsewhere? 

A. In October, I believe we did. 

@. Not before? A. I don’t believe so. 

Mr. Shapro: I think that is all. 

Further Redirect Hxamination 

Q. (By Mr. R. N. Jacobs): Mr. Elliff, 1 show 
you Plaintiff’s Exhibit F’, letter that has been re- 
ferred to as having been written by your wife at 
your direction. 

The Court: That is Defendants’ Exhibit F. 

Mr. R. N. Jacobs: Defendants’ Exhibit FP. Ex- 
euse me. Defendants’ Exhibit F. 

@. And I call your attention to the second page, 
the clause that says, ‘‘ * * * because in spite of 
everything you said * * *” 

Can you tell me what that refers to? 

A. It referred to a conversation that Mr. Hunter 
had upset me a great deal over, and by using such 
violent and vile language over the phone. [322] 

Q. When was that conversation held? 

A. I can’t tell you because there is no date on 
this letter, unfortunately. 

Q. Approximately what time? 

A. Well, we speak of “December.” 

The Court: We speak of what? I don’t hear you. 

A. We speak of “December”—lI think ‘‘Decem- 
ber” in here, when the cheek—the 18th of December 
—collections from the—. So it must have been 
around the—December the 18th. 
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Q. (By Mr. R. N. Jacobs): What year? 

w. 1953. 

Q. That was after the date of the October trans- 
action ? A. Yes, sir. 

Q. What was that conversation, can you tell me? 

A. My. Hunter had called me in regards to the 
fact that we hadn’t paid these last invoices of lum- 
ber or molding that they had shipped in November. 

@. What had he said in that regard? 

A. Well, he became very violent about every- 
thing and he made some threats and said that he 
was never used to doing business in this way, that 
he had never seen me he before, and I denied I led 
and it was very uncomplimentary—that he ae- 
cused me of such—because I had no intention of 
lying; that if I had the money, I would have paid 
him long before. And that’s about the gist of it. 

Q. When this warehouse was set up in May of 
1953, that is when the warehouse receipts were is- 
sued to Twin City Lumber Company, what mer- 
chandise did those warehouse receipts cover? 

A. They covered all merchandise that Mr. Hodes 
and I had in our possession at that time. 

Q. Can vou tell me what the setup—the physical 
setup—of the warehouse was? 

A. The enclosure. 

Q. Yes. 

A. It was a tin building which consisted of 6400 
square feet. 

@. Were there any other buildings? 

A. There was a building to the annex of the 


Twin City Company, et al. 367 


(Testimony of George EF. Elliff.) 

building, a shed-roof type building, open face, and 
under the warehouse arrangement I think we had 
30 to 60 feet on three sides of the building for 
storage, in addition to that, and for handling and 
sorting lumber. 

@. Was the total amount of the storage space, 
ineluding the outside building, under the warehouse 
arrangement? A. Yes. 

@. I think you testified as to any merchandise 
that might have been on hand at the time Mr. 
Ramsey was in San Jose in the latter part of Sep- 
tember. Could you clarify that for me? Could 
there have been any merchandise in the warehouse 
which was not examinable by Mr. Ramsey? [324] 

A. LIpersonally showed Mr. Ramsey all the stock 
in trade in the warehouse, in the warehouse during 
that week. 

Q. You further testified that Mr. Ramsey looked 
at the warehouse receipts, is that correct? 

The Court: Warehouse what? 

Mr. R. N. Jacobs: Warehouse receipts. 

®. Is that correct? 

A. If he didn’t look at them, Mr. Jacobs, he 
certainly had access to them, both from ours and 
from their own records, which they had copies of 
themselves. 

Q. Was there any merchandise in the warehouse 
that was not under warehouse receipt as of that 
time? I am referring to the latter part of Septem- 
ber when Mr. Ramsey was in: 

A. If there was any, it was awfully minute. It 
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might be, as I said there to Mr. Shapro, two or 
three hundred dollars in various little doors or 
plywood that was—but that would be the only 
thing. 

@. Was there any stock in trade located outside 
of the warehouse, in front or in back, which would 
not have been within the warehouse setup? 

A. There was some low-grade pine that we had 
had from the first shipment, as I reeall, from Ukiah 
Pine Company, which was shipped by Twin City, 
in the back under the shed at that time, ves. 

Q@. Was that within the warehouse as it had 
been set up? [3825] 

A. It was still covered by warehouse receipts. 


@. Was there any stock in trade located in front 
of the warehouse that may have just come in on a 
shipment ? 


A. I don’t believe so, heeause our agreement 
ealled for all purchases through Twin City and 
they had cut off shipments in August, if I reeall. 

Q. Will you clarify what you just said aient 
“our agreement with Twin, City” as calmer 
purchasing solely from Twin City—TI believe that is 
the essence of the statement? 

‘A. What is correct, 

®. Would you clarify that for the Court? 

A. In entering into the agreement in May with 
Mr. Hunter, Mr. Hodes and I had agreed that any 
purchases made by Pine Supply Company would 
be through Twin City Lumber Company. 
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Q. Was that part of the agreement carried out 
by you? 

A. Outside of LCL shipment and—I mean LCL, 
less than carload—and maybe a few doors or a 
piece of plywood here and there. 

Q. Did that amount to any substantial pur- 
chases ? 

A. Not even one per cent of the entire gross 
business. 

q. Was there any of that merchandise pur- 
chased by those means on hand as of September, 
the latter part of September ? 

A. To the best of my recollection there were a 
few pieces of plywood, maybe ‘five or six, and a few 
doors, but it wouldn’t exceed two or three hundred 
dollars at the most. [326] 

@. You further stated that you did not receive 
any deliveries after August, of merchandise, is that 
correct ? 

A. Not from Twin City Company or anyone 
else, as I recall. 

@. Why was that? 

A. I had given my word to Mr. Hunter in the 
elevator at their office that—he asked me to prom- 
ise that I would not make any further purchases 
from anyone else because they were holding up all 
further shipments until this thing was settled. 

Q. Could you explain what you mean by Mr. 
Hunter stated to you at the elevator outside of 
their office—when was that? 
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A. We had left Mr. Hunter’s office and I 
think—— 

Q. What occasion was that? 

A. This was the occasions that Mr. Baum and 
I had gone up there and proposed a long-time pay- 
off on a note proposition with Mr. Hunter. 

Q. Was that some time in August? 

A. Some time in August. 

Q. Can you place it where it was in August? 

A. What day? 

Q. Yes. A. No, I couldn’t, Mr. Jacobs: 

@. You had a conversation with Mr. Hunter in 
Twin City offices in San Francisco? [327] 

™. That is correct. 

Q. And was it after that conversation had ceased 
that you left the office, is that correct ? 

A. We started to leave the building and I think 
it came as an afterthought to Mr. Hunter, and as 
we were stepping into the elevator he came out the 
door and asked me to step out and he talked to me 
and he asked me in his own words if I would prom- 
ise not to buy merchandise from anyone else until 
this thing was settled, which I did. 

Q. You stated that was part of your agreement 
prior to this time. Was he aware of the fact that 
you had purchased any merchandise from anyone 
else? 

A. Perhaps not, Mr. Hunter. But I had made it 
known to Mr. Collins and Mr. Ramsey upon ocea- 
sions. 

@. How had you done that? 
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A. In person. We had ordered doors and we 
were picking them up and we had them sold. 
(Thereupon an adjournment was taken until 
the hour of 2:00 o’clock p.m. of this day.) 


Wednesday, November 23, 1955 
2:00 P.M. 


Mr. Shapro: If your Honor please, for the rec- 
ord, in consideration of a stipulation with counsel 
for the opposing parties, that the records of My. 
Elliff, to which reference was made by the witness 
Baum yesterday as having been exhibited to Mr. 
Ramsey, either at a meeting or at the end of a 
series of meeetings in a week in the latter part of 
September, 1953, were of considerable bulk, we on 
behalf of the defendants, are willing to withdraw 
our request for the production by the witness, by 
me, and by the plaintiff, of the records to which he 
referred in testimony the other day. 

Mr. R. N. Jacobs: We will stipulate for the 
trustee plaintiff that the records that were referred 
to by Mr. Baum—TI think this will cover it, counsel 
—the records that were referred to by Mr. Baum 
in his testimony were extremely bulky and volumi- 
nous. 

Mr. Shapro: Correct. 

Mr. R. N. Jacobs: We will so stipulate for the 
defendant and cross-complainant Pearl K. Lannin. 


GEORGE F. ELLIFE 
resumed, previously sworn. 
Further Redirect Examination—(Continued) 
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Q. (By Mr. R. N. Jacobs): Mr. Elhiff, I he- 
heve we were discussing when it came time for the 
noon recess the fact [329] Mr. Hunter had said to 
you at the elevator outside of his office in San Fran- 
cisco, that: ‘George, I want you to promise not to 
get any merchandise from anyone but me.” Is that 
substantially correct ? 

Mr. Shapro: Until all of this was straightened 
out. 

Q. (By Mr. R. N. Jacobs): Did you add, “Un- 
til all of this was straightened ont’? 

A. That is correct. 

Q. You also testified that at the May meeting 
with Mr. Hunter you had agreed with Mr. Hunter 
and he had agreed with you that you would accept 
no other merchandise but that merchandise shipped 
to you by the Twin City Lumber Company, is that 
correct ? A. That is correct. 

@. Did you accept any other merchandise ex- 
cept the little pieces that you mentioned, plywood 
and door jambs that did not amount to more than 
a few hundred dollars? 

A. Not up until that time, no. 

Q. Was there any conversation that took place 
in Mr. Hunter’s office that you can recollect that 
would have caused Mr. Hunter to come out and say 
that to you? j 

Mr. Shapro: If your Honor please, I am going 
to object to that as argumentative and calling for 
the conclusion of the witness. 

The Court: I think it does, counsel. [330] 
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Mr. R. N. Jacobs: All right, I will rephrase my 
question, your Honor. 

Q. Did you have any conversation in Mr. Hunt- 
er’s office regarding purchasing merchandise from 
anyone else? 

A. I believe we did, sir, yes. 

Q. Can you tell us what the substance of that 
conversation ? 

Mr. Shapro: ‘Time, place and parties present, 
please. 

The Court: It was in the office in San Fran- 
cisco in the same meeting you are talking about? 

Mr. R. N. Jacobs: This is continuing that ques- 
tion. 

Mr. Shapro: The May meeting? 

The Witness: August. 

Mr. R. N. Jacobs: The August meeting in San 
Francisco. 

A. My chief complaint as to why the business 
had not flourished as we had anticipated was the 
lack of a steady source of supply of the materials 
that I had requested, of the materials that we had 
agreed on in May, and it was the general com- 
plaint on my part that I was very unsatisfied with 
the reaction of the Twin City Lumber Company as 
a whole, and I think—I am sure I made the state- 
ment at that time that I was so dissatisfied, if I 
had the means to pull out of this deal, I would, for 
the sake of the business and the satisfaction that 
I could prove to them that it could make more 
money than it had been capable of doing, due to 
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the fact that we were so strangled by their restric- 
tions and always being cut off, [831] which prob- 
ably brought about this statement by Mr. Hunter 
when he came up and said, ‘‘George, I want you 
to promise me not to buy anything from anybody 
else.” 

Q. Did you buy anything from anyone else after 
that conversation up to the time of the October 
transaction ? “. No, sel didmer 

Q. Mr. Elliff, I am going to ask you to go 
back a long period of time, and I understand your 
recollection will probably be rather vague, but if 
you can, tell us in as close as possible words, what 
was said at the transaction that I am going to men- 
tion. The Court will appreciate it. 

Did you have any conversations with anyone in 
connection with Twin City Lumber Company or 
Ewin City Company regarding your financial af- 
fairs? 

Mr. Shapro: What was that? 

Q. (By Mr. R. N. Jacobs): Did you have any 
conversations in regard to your financial affairs 
with anyone who was connected with the Twin City 
Lumber Company or the Twin City Company? 

Mr. Shapro: If your Honor please, I object to 
that question as being entirely too general. 

The Court: He can answer yes or no to that. 

The Witness: J will have to answer yes. 

@. (By Mr. R. N. Jacobs): Did you Wiewema 
conversation some time in 1952 with a man by the 
name of Collins? [332] A. I did. 
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Q. Was that the same Collins you have men- 
tioned previously in your testimony ? 

A. Mr. Howard A. Collins, yes. 

Q. When did that conversation take place? 

A. That I can remember very well. It was Hal- 
loween Day, 1952, October 31st, in other words. 

@. Where did that conversation take place and 
who was present? 

A. He and I, and it took place between San 
Mateo, California, and Madera, and from Madera 
back to San Mateo. 

@. Were you traveling in an automobile? 

A. Yes. 

Q. Can you tell us substantially that part of the 
conversation that you had on that occasion with 
Mr. Collins relating to your financial affairs at that 
time ? 

A. We discussed pretty openly my financial af- 
fairs as Hac, as I referred to him, I considered 
was a good friend of mine, and he had some marital 
difficulties about that time and he openly discussed 
those, and I openly discussed my affairs, and the 
indebtedness I had with Coast Range Lumber Com- 
pany, which he was quite aware of, because he had 
been the instigator, the connection between John 
Hunter and myself in the beginning, and I told 
him it had broke me, which he was quite aware of, 
anyway, and I was quite in debt and was [833] 
having a lot of financial trouble otherwise. 

Q. Did you tell him the amount of indebtedness 
of Coast Range Lumber Company at that time? 
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A. J am quite sure I did, yes, sir. 

Q. What was that amount? 

A. It was in the neighborhood of $70,000.00. 

The Court: How much? 

A. $70,000.00. 

Q. DoJ understand you then told him you were 
indebted to Coast Range for $70,000.00? 

A. Coast Range was indebted for $70,000.00, of 
which I was only responsible for one-sixth of that 
amount. 

Q. (By Mr. R. N. Jacobs): Did you tell him at 
that time that you were responsible for one-sixth of 
that indebtedness. A. JI think so. 

Q. Did vou tell him about any other indebted- 
ness that you had at that time? 

A. Yes, I was very much concerned at that 
time about this note that I owed at the Bank of 
America because they were putting a bit of pres- 
sure on me, which was a personal responsibility to 
me and to my mother-in-law, Mrs. Lannin. 
What was the amount of that note? 
$5,000.00 at that time. 
Did you tell him the amount of that note? 
i think so, yes. [334] 
Did you tell him what connection your 
mother-in-law had with that note? A. West 
What was that connection? 
She had co-signed it. 
Any other indebtedness that you discussed 
Ww ith Mr. Collins at that time? 

A. JI remember I was having trouble with the 
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Veterans Administration over this house. I remem- 
ber telling him about that. I was about to lose the 
house I was living in. 

Q. What did you tell him in that regard? 

A. I told him [£ was delinquent in payments 
and they were about to foreclose on it. 

@. Did you have any discussion with Mr. Col- 
lions at that time regarding your assets, what you 
owned ? A. Yes, I did, yes. 

Q. Did you tell him what you owned? 

A. Itold him If was trying my best to sell these 
lots which I had on Mount Hamilton Road, of 
which I had three acres at that time. 

@. Did you tell him essentially what those lots 
were composed of ? 

A. I don’t know whether J did or not. 

@. Did you diseuss the value of the lots with 
him at all? 

A. I do recall, I think, telling him that it had 
increased [335] a great deal since I bought them, 
because I bought them early in 1947, and real es- 
tate had continued to climb in value up there. 

@. Did you tell him what that increase amounted 
to or what the value of them was after the in- 
crease ? 

A. I could have. I don’t know. I could have, yes. 

@. What was the first contact you had with Mr. 
Hunter ? A. My first contact? 

@. Yes. 

A. Was in the spring of 1951 at the Fairmont 
Hotel here in San Francisco. 
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Q. Was that in regard to the Coast Range Lum- 
ber Company ? A. It was, yes. 

Q. Going back one moment to Mr. Collins, did 
you and Mr. Collins discuss any financial dealings 
between Twin City Lumber Company and any busi- 
ness which you were connected with at the time of 
this conversation that you just related? 

The Court: What conversation? 

Mr. R. N. Jacobs: The conversation 

The Court: 1952? 

Mr. R. N. Jacobs: Yes. 

A. I told him that we, meaning Mr. Hodes and 
I, were going to form a partnership the following 
day, which would have been November Ist, in 
Abbott-Lane Pine Supply. He had been aware of 
it, because I had had conversations over the phone 
[336]. with him, and that was the reason we made 
this trip this particular day was to buy some pine. 
I told him what we had in mind, yes. 

Q. Subsequent to that, did any negotiations take 
place between the partnership and Twin City Lum- 
ber Company ? A. It did, yes. 

Q. As a matter of fact, Mr. Elliff, you and Mr. 
Collins had a meeting with Mr. Hodes upon your 
return from this trip in 1952, is that not correct? 

A. We did, at Mr. Hodes’ home in San Mateo. 

Q. What was the conversation generally about 
at that meeting? 

A. Mr. Collins—he was very interested in what 
we were going to do down there in the way of sell- 
ing pine lumber. 
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The Court: Mr. Collins was what? 

The Witness: Was interested in what we were 
going to do in the way of selling pine lumber in 
LCL shipments, less than carload. He felt there 
was a definite need. He expressed that opinion. He 
was interested in selling us lumber and we discussed 
things on a long-time program. 

Q. Was he interested at this meeting in Mr. 
Hodes’ financial condition ? 

A. Yes, I would say he was. : 

@. How was this interest expressed in conver- 
sation ? 

A. He asked about his financial position. [337] 

@. What was he told by Mr. Hodes? 

A. Mr. Hodes, I remember telling him about 
the age of Abbot Lane Company, Inc., which he 
owned in Portland and brought to California, a 
sole ownership, and I told him the rating it carried 
in Dun and Bradstreet, which was substantial, and 
that was about the important factors of it, the 
highlights. 

Q. Was there any discussion at this meeting at 
Mr. Hodes’ house regarding your financial respon- 
sibility in this Hodes-Elliff partnership ? 

A. I think Hodes said he was going to supply 
the money and I was going to do the work. I think 
that is about what it amounted to. 

Q. I believe you testified, Mr. Elliff, that Mr. 
Hunter and you were present at a meeting in San 
Francisco relative to Abbott Lane—I mean the 
Coast Range Lumber Company, is that correct? 
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A. We were. 

Q. Who else was present at that meeting, where 
was it held, and about what time? 

A. About nine o’clock in the morning in the 
lobby of the Hairmont Hotel, and Mr. Clements, 
Mr. Sullivan, Mr. Charles Lannin, Mr. Collins, 
John Hunter and myself. 

The Court: When was this? 

‘he Witness: This is in the Spring of 1951. 

The Court: Aren’t we going pretty far back, 
counsel, in talking about what happened in 1951? 

Mr. Jacobs: Your Honor, the purpose of this 
is to show that the Twin City Company and Twin 
City Lumber Company were conversant for a long 
time back with the financial affairs of Mr. Elhff. 
I believe it is important in showing that knowledge 
in connection with the allegation of fraud. I am 
going to connect this now to the present time, to 
show how far it did go back and how long it con- 
tinued. 

The Court: That is long before the present Pine 
Supply Company was formed, wasn’t it? 

Mr. Jacobs: I will shorten as much as possible 
any questions relating to that far back and bring 
us up to the present time. 

@. <At that time, at that meeting, was there a 
discussion of the financial affairs of the Coast 


Range Lumber Company ? a Yes 
@. And was Mr. Hunter told what the financial 
affairs were? A, Yes. 


Q@. He was told what the financial condition of 
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the Coast Range Company was? AvmeeNgose 

Q. What was it? What was the financial condi- 
tion of the Coast Range Lumber Company? 

me Critical. [339] 

@. When you say critical what do you mean? 
In dollars and cents or what were the excess of 
liahilities over the assets of the Coast Range Lum- 
ber Company at that time? 

A. It was all liabilities at that time. 

Q. What was the extent of the liabilities? 

A. $120,000.00. 

Q. Did you have occasion to have any conver- 
sations with Mr. Hunter at a later date than this 
regarding the liabilities of Coast Range Lumber 
Company and your proportion of those liabilities? 

A. Yes. 

Q. Did you have a conversation with Mr. Hunt- 
er in this regard in the early Spring of 1953? Or 
if not, when was the first conversation held after 
this Eee oo2 S iehelieve. 

Q. Did you hold various conversations with Mr. 
Hunter in 1952 in this regard ? 

A. 1951 and 1952, yes. 

@. When did the affairs of the Coast Range 
Lumber Company wind up? 

A. In the Spring of 1952. 

Q. In the Spring of 1952? A. Yes. 

@. Did Mr. Hunter have any business dealings 
as Twin City Lumber Company or as Twin City 
Company with this corporation? [340] 

A. They did. 
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Q. Did the corporation owe the Twin City Lum- 
ber Company or the Twin City Company any 
money ? 

A. Coast Range owed Twin City Lumber Com- 
pany from October, 1951 until around April or 
May of 1952 in the neighborhood of $20,000.00. 

@. Was this a secured indebtedness ? 

A. As far as Mr. Hunter was concerned it was 
secured by lumber, ves. 

@. Did you have occasion to be in the Long 
Beach area to sell some of this lumber of the Twin 
City Company, that the Twin City Company had 
sent to the corporation known as the Coast Range 
Liuunber Company ? An Wee. 

Q. When was this? 

A. From October to April or May of the fol- 
lowing year I was there almost once a week. 

@. What vear was that? A. 1951 and 1952. 

The Court: Was where once a week? 

The Witness: In Los Angeles, in Mr. Hunter’s 
office; I may state on an average of once a week. 

@. (By Mr. Jacobs): During this time did im 
Hunter ever express any knowledge of your finan- 
cial affairs, vour private financial affairs? [341] 


A. Did he express? 

@. Yes. Just answer it ves or no. A. Yes. 

@. Did he diseuss with vou any particular finan- 
eial indebtedness which vou had? A. Isdid 

Q. You did? A. I did. 


Q. What did you tell him? 
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Mr. Shapro: When, where and who was present, 
please? 

Q. (By Mr. Jacobs): When did these conversa- 
tions take place, where, and who was present? 

A. In the year 1952 sometime, early Spring, I 
would say, in the Spring of 1952. 

@. Where were the conversations held? 

A. In Mr. Hunter’s office on Beverly Drive, 
Beverly Hills, California. 

@. And who was present at those conversations ? 

A. The one I have the nearest recollection of, 
there was just Mr. Hunter and myself. 

@. And you said that you told him something 
of your financial affairs. What did you tell him? 

A. I told him how broke I was over this Coast 
Range Lumber Company and what expense I had 
gone to to clean this up for him personally, which 
I hoped he appreciated. [342] 

Q. Did you mention any figures? 

A. Yes, I think I did. 

Q. What were the figures you mentioned ? 

A. Around $20,000.00 that I either had invested 
or owed. 

Q. Did you tell him what you owed? 

A. I remember stating the note that bothered 
me a great deal. 

Q. What note is that that you have reference to? 

A. The note of the Bank of America that Mrs. 
Lannin had secured. 

Q. How much was that note? 

A. $5,000.00. 
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@. Did you tell him anything about your obli- 
gation on the Coast Range indebtedness? 

A. Yes, I did. 

@. Did you tell him how much that was at that 
time ? A. Yes. 

@. What was it? 


A. QOne-sixth of what was owed by the corpora- 
tion. 


Q. Can you break that into how much it was 
for you? 

A. What is one-sixth of $70,000.00? That is 
about what it was. 


Mr. Shapro: $11,333.00. 


The Court: Was this a corporation, the Coast 
Range? 

The Witness: Yes, but the indebtedness I was 
worried [343] about was secured by bank notes, 
not as a corporation, but as an individual. 

Q. (By Mr. Jacobs): Did you have occasion 
to have a conversation with Mr. Hunter in May 
of 19539 A. Yes. 

@. Where was this conversation held, who was 
present, and if you can, please 

A. My memory is vague but I think I had one 
prior to the setting up of the warehouse, which 
took place on May 3rd. 

@. Where was this held? 

The Court: That is 1953? 

The Witness: 1953. I know there were numerous 
phone calls in April over this matter, but the one 
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that is definite in my mind is the Sunday that I 
spent at his home on May 38rd, 1953. 

Q. (By Mr. Jacobs): Who was present? 

A. Mrs. Hunter, Mr. Collins and Miss Brown, 
John Groves, John Hunter and myself. 

@. During this conversation were your finan- 
cial affairs discussed ? A. Yes. 
Did you tell them what your assets were? 
fi doulst it. 
Did you teil them what your liabilities were? 
He already knew them. [344] 
Did you discuss them? A. Briefly. 
What did you tell him that they were? 
Rather what he told me. 
What did he tell you they were? 
. He said he was basing this, doing business 
on Mr. Hodes’ statement as Abbott Pine Supply. 

@. Did he tell vou what your financial standing 
was as of that time as far as he was concerned? 

A. I think he inquired if some of the pressure 
was off, was all, Mr. Jacobs. 

Q. Did you not discuss any indebtedness that 
you had at that time? 

A. JI do remember telling him the bank note by 
that time I had reduced a thousand dollars. 

Q. To a thousand dollars? 

A. I had reduced it to $4,000.00 from $5,000.00. 

Q. Did you tell him about any of the other obli- 
gations which you had, if you had any? 

A. Not to my recollection. 

Q. Did he tell you of any that he knew of? 
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A. No, he was basing the business on my ahility 
to get out and sell and work, in which he had a 
lot of confidence. That was all. 

@. Subsequent to that conversation did you have 
any further [845] conversations with Mr. Hunter 
regarding your financial affairs? 

A. From time to time it was mentioned over 
phone calls and meetings with him, yes. 

@. When was the first of these meetings after 
this May 3rd meeting? 

A. It was rather a phone conversation with Mr. 
Hunter over the dissolution of the partnership be- 
tween Hodes and myself. 

And when was that conversation held? 

In and around May 28th some time. 

Where did you receive the call? 

I phoned him. 

You phoned him? A. Yes. 

Where did you eall him? 

I called him in Los Angeles. 

What was the conversation substantially ? 
Well, he was very definite that he could not 
continue with myself as sole owner without any 
capital to work on, and I told him I was making 
every arrangement I possibly could to put some- 
thing in the company so that it would not fold up 
completely. After all, I was stuck. I had to do 
something, and I did have a couple of things in 
mind that I outlined to him. 

Q. Did he say why he could not continue to 
operate with you as the sole owner? [346] 


>OPDOPOPO 
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A. There is no doubt but what he did, yes. 

Q. Do you remember what he said? 

A. He said, “George, you don’t have anything.” 

Q. He said, ‘‘George, you don’t have anything”? 

A. Well, “From what you told me you don’t 
have anything.” Let us put it that way. 

@. He said that? A. Yes, he did. 

Q@. When was the next conversation you had 
with Mr. Hunter in regard to your financial affairs ? 

A. The pertinent one was when I borrowed 
$7,000.00 to put into the business... I called him and 
told him J had made arrangements to put $7,000.00 
in, which I thought would carry my percentage, 
which he was concerned about, of the thirty per cent 
that I had to pay upon receipt of the material into 
the warehouse. 


@. When was this conversation? 

A. In June. 

@. Was this also a telephone conversation ? 

A. Yes. 

Q. Did you tell him where you got the $7,000.00? 
A. I did. 

@. Where did you tell him that you had got- 


ten it? 

A. I told him I was able to borrow $7,000.00 
from my mother-in-law, Mrs. Pearl K. Lannin. 

Q. Was there any other discussion in that par- 
ticular telephone conversation regarding any other 
of the financial affairs of yours? 

A. I don’t believe so. 
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Q. Were there any other conversations after 
that one regarding your financial affairs? 

A. Every time I became delinquent. 

@. How often would you become delinquent? 

A. Well, I think the next time that it got seri- 
ous was in the latter part of July or August. It 
seemed like monthly we were in a state of critical 
need of money? 

Q. In your dealings with Twin City Company 
as Pine Supply Company what were the terms that 
you received shipments on? 

Mr. Shapro: I will submit, if your Honor please, 
that the document is in evidence, the invoice, that 
is the best evidence of the terms. The terms on 
which they were made are specified in the ware- 
house agreement of May 4th, which is in evidence. 

Q. (By Mr. Jacohs): I show you plaintiff’s 
Exhibit 4 and call your attention to the note that 
says thirty per cent cash advance ten days after 
receipt 


A. Balance in accordance with warehouse agree- 
ment. 

Q. Did you live up to the terms of this agree- 
ment? 

A. When it was possible I did. 

Q. Were your payments made according to this 
within the time called for? [348] 

A. Seldom but frequently. 

Q. Ido not understand your answer. 

A. When I had the money I lived up to the 
agreement. 
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Q. How often did you make the payments ac- 
cording to this that you have just read? 

A. I couldn’t answer that question without look- 
ing at the books. 

Q. To the best of your recollection were you 
often behind in your payments? 

A. More times behind than on time I would 
say, yes. 

Q. How far behind were you? 

Mr. Shapro: I submit, if your Honor please, the 
records are the best evidence. They show the dates 
they were due, they show the dates they were paid. 
In fact, that is the same objection that was made 
when I asked the same question by Mr. Huntington 
Jacobs this morning. 

The Court: I think so, counsel. 

Q. (By Mr. Jacobs): When Mr. Hunter would 
eall you in regard to your delinquent payments, as 
you mentioned did you receive conversations in that 
regard, would he mention anything about your 
financial affairs? A. Yes. 

@. Can you place in time any of these telephone 
conversations? [349 | 

A. They were so numerous, Mr. Jacobs, to pin- 
point one of them—— 

Q@. Can you give us the general gist of what he 
would tell you in these telephone conversations re- 
garding your financial condition ? 

A. Half the time he did not make sense, he was 
so mad that you could not understand much of what 
he was saying or trying to say. 
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Q. Did vou get the general idea of what he 
was trying to say? A. Yes. 

Q. What was that? 

A. He was wanting money. 

Q. These conversations all took place prior to 
October of 1953, is that correct? 

A. Some of them after October, too. 

@. Those were in regard to the purchases you 
made after the October transaction, the ones that 
you referred to as after October? 

A. Or requests, as I recall now. The request 
Was nade at one time for an extension of time on 
the note. That was a violent one, too. 

Q. So he also called vou in regard to the delin- 
quent payment on the note? 

A. No, just for the request of extension. [350] 

Mr. Shapro: It was not delinquent. 

Mr. Jacobs: I stand corrected. Excuse me. 

Q. Around the time of this October transaction 
there were many conversations held by you, Mr. 
Hunter, Mr. Ramsey, Mr. Baum and Mr. Pasqui- 
nelli, is that correct? A. Right. 

Q@. When did vou first have a conversation with 
Mrs. Lannin in regard to the guarantee on the 
note? 

A. Hither the Saturday or Sunday niorniig, 
October 4th, I believe. 

@. Where did that conversation take place and 
who was there? 

A. My wife, Mrs. Lannin and myself in Mirst 
Lannin’s home in San Jose. 


Twin City Company, et al. 391 


(Testimony of George F. Elliff.) 

@. Did you ask Mrs. Lannin to sign as guaran- 
tor on the note? A. I did. 

The Court: What? 

The Witness: I did. 

Q. (By Mr. Jacobs): Did you explain to her 
what the purpose of the guarantee was? 

Mr. Shapro: I object to that, if your Honor 
please, on the ground it is hearsay and not binding 
upon the defendants. There is nobody representing 
the defendants and Mrs. Lannin’s home at this in- 
terview. 

The Court: I think that is correct, counsel. 

Mr. Jacobs: I might call the attention of the 
Court that the evidence should be admitted as to 
the defendant Lannin because Mrs. Lannin is also 
a defendant in this case. Mr. Elliff is the witness 
of the plaintiff in this ease. 


Mr. Shapro: Your Honor, here we have the 
thing that I spoke about when this case started. 
Here we have the essence of what I chose to call 
a conspiracy. Here we have a defendant, Mrs. Lan- 
nin, named in this suit for only one purpose: to 
permit this gentleman to cross-examine her son-in- 
law. There is no relief sought as against Mrs. Lan- 
nin by the plaintiff in this case whatever. I chal- 
lenge counsel to show there is any sort of relief 
called for or even possible as against Mrs. Lannin 
on behalf of the plaintiff. There is an allegation 
in the complaint, if your Honor please, that her 
rights to the security remaining in the warehouse 
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at the time of bankruptcy might be affected in 
this matter. 

At the opening of this case counsel told your 
Honor that in the meantime that has been adjudi- 
cated adversely to Mrs. Lannin. Therefore, if your 
Honor please, the fiction of Mrs. Lannin being a 
defendant in this action is how apparent in light 
of the observation just made by counsel, and I 
object to the question upon the ground that your 
Honor has already sustained it. 

My. Huntington Jacobs: I want to be heard 1£ 
i may. Mrs. Lannin was not joined as a defendant 
in this action [352] pursuant to any conspiracy. I 
have said that before. The trustee joined Mrs. Lan- 
nin heeause she was a party to this transaction, 
apparently a necessary party to this suit. 

Lhe Court: A necessary party to the suit? 

Mr, Jaeobs: Yes, your Merer. 

The Court: Why? 

Mir. Jacobs: Because we were asking that this 
note be declared void and that a guarantee be de- 
clared void, and I believe it is the general rule 
that the parties to a transaction who are or are 
hikely to be affected by the Court’s determination, 
whether favorably or unfavorably, ought 40 whe 
joined as parties to the suit. 

It is perfectly true, as counsel says, that the 
matter in controversv at the time this case began 
between Mfrs. Lannin and the trustee has been de- 
termined by a final order in the bankruptey pro- 
eceding. That is perfectly true. 
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The facts, however, still do remain that Mrs. 
Lannin was a party to this note, | mean a party to 
this guarantee, and still is. I think she is still a 
proper party, although perhaps not how a neces- 
sary party. That is the only observation I have to 
make. [ am not making that in respense to coun- 
sel’s objection, but i am taking exeeption to his 
continued allegation that there is any conspiracy 
here on the part of counsel for the ecross-complain- 
ant, myself, because there is none and there never 
has been any. [353] 

Mr. Shapro: If your Honor would care to hear 
further on the subject [ would be glad to proceed 
further. 

The Court: Is any relief asked against Mrs. 
Lannin at this time? 

Mr. Shapro: No, there is not, except relief that 
would affect her substantial rights, of course. 

The Court: What are her substantial right? Her 
right to pay the money? 

Myr. Shapro: That is it, exactly, your Honor, 
her right to pay the money. 

My. Huntington Jacobs: It would not adversely 
affect her rights, your Honor. I think her interest 
would be subserved as a matter of actual fact, but 
I do not think it proper for the plaintiff to deter- 
mine whether the affect upon her substantial rights 
would be favorable or unfavorable. 

t seems to me that if they are to be affected 
at all she should be a party. 

However, I want to observe that the bankrupt, 
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it seems to me, is in a different position. His 
interests are naturally, by force of the Bankruptey 
Act, his rights have been transferred by operation 
of law to the trustee, and I want to note that that 
is the reason why I did not join the bankrupt as 
a party defendant, because it would seem to me to 
be anomalous to recognize him as having any inter- 
est adverse to the trustee. [354] 


I did not think that he did have any interest 
that could be affected by the outcome of this ease, 
because if the Twin City owes any claim against 
him, it seems to me it is very clearly a claim which 
should be asserted in the bankruptcy proceeding. 


The Court: Apparently all this arises by reason 
of what they are trying to develop happened in a 
conversation. I do not know what happened as yet 
but I am going to admit it at this time subject to 
a motion to strike it out in order to proceed with 
the matter. All you are asking for is the conversa- 
tion between Mis. Lannin and Mr. Elhff and his 
wife, is that right ? 

Mr. Jacobs: That is correct. 

The Court: All right, go ahead, counsel. Let us 
not have any leading questions in this conversation, 
counsel. You can ask him what was said and let us 
get it that way. 

Mr. Jacobs: All right. 

Q. Mr. Elhff, can you tell the Court what was 
said by the various parties to this conversation on 
this date that you just mentioned ? | 
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Mr. Shapro: Subject to the same objection, your 
Honor. 

The Court: Yes. It will be stipulated all of this 
is received subject to a motion to strike. 

Mr. Shapro: Thank you, your Honor. 

The Witness: I went to Mrs. Lannin and pleaded 
with [855] her, and that is exactly the way I feel 
about it and felt 

iesCourt: Mr. Elliff, if this is to be of any 
value to me I have to hear it. 

The Witness: I am sorry. 

The Court: I am doing my best to hear, to 
listen, but I miss every once in a while something 
you say and I want to hear it all. 

Mr. Jacobs: If you will face the Court, Mr. 
Eliiff. 

The Court: The last I heard, you said you 
pleaded with her—— 

The Witness: I pleaded with her to come to my 
rescue and get me out from under this pressure 
that I was under constantly from Twin City, and 
the only way I knew how to continue in business 
was to get out from under, and the only way I 
eould get out from under was to give them sub- 
stantial security in a note or pay them off in cash, 
which they would only give me two alternatives 
to do, and the note was the simplest way because 
it involved no outlay of cash at that time. 

She thought it over and said, “Yes.” I don’t 
know whether she said ‘‘Yes’’ at that particular 
time but she did say yes after due investigation. 
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Q. (By Mr. Jacobs): Was there any conversa- 
tion at that time regarding the trust agreement? 

Mr. Shapro: If your Honor please, we have 
some leading questions. [356] 

The Court: Counsel, that is just what I do not 
want to get into is leading questions. This witness 
is capable. He understands. You were asked what 
was said in the conversation. Give what was said, 
and when you finish, stop and we will go on to 
something else. 

Mr. Jacobs: I will withdraw the question. 

The Court: IY will permit you to ask him what 
else was said, counsel, and then have him teil us, 
and when he does, that stops it. 

Q. (By Mr. Jacobs): What else was said at 
this conversation, Mr. Elliff? 

A. I mentioned that we could work out some- 
thing to protect her in the form of warehouse re- 
ceipts which we already had, we could transfer 
over, in which she would have the same rights as 
Mr. Hunter had, and that was her security in a 
sense for signing the note. 

Q. Was anything else said? 

A. Not of importance to the Court, no. 

Q. Did you have any other conversation with 
Mrs. Lannin in regard to this October transaction ? 

Eee Yes. 

Mr. Shapro: Before October? 

Mr. Jacobs: Before October. 

Q. Before the trust agreement and the note were 
signed. A. Yesr ison] 
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Q. When was that conversation held, where, and 
who was present? 

A. On the morning of October 8th in Mr. Pas- 
quinelli’s office. 

@. Who was present? 

A. Mr. Pasquinelli, Mrs. Lannin, Mr. Baum and 
myself. 

@. What was said by whom at that conversa- 
tion ? 

A. The details were explained to Mrs. Lannin. 

@. What details were explained to Mrs. Lannin? 

A. I am coming to that—of the trustee agree- 
ment that had been roughly sketched out the day 
before by Mr. Pasquinelli, Mr. Ramsay, Mr. Baum 
and myself. 

Q@. Had Mrs. Lannin taken any part in these 
details that you speak of ? 

A. No, sir, she was not present until the morn- 
ing they were getting ready to type them up. 

@. But these details were gone over with Mrs. 
Lannin ? A. Yes, they were. 

Q@. Was there any other conversation at this 
particular incident ? 

A. No, we broke up to give time to Mr. Pasqui- 
nelli to prepare because time was the essence. The 
warehouse was closed, and I was in a hurry to re- 
open it, and the only way I could get it reopened 
was to get the trustee agreement signed which the 
Twin City had requested, or Mr. Ramsay had [858] 
requested, and the signing of the note, and to expe- 
dite that, time was of the essence, and so we got 
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out of Mr. Pasquinelli’s office so he could prepare 
it formally and had it prepared that evening for 
us, at which time she signed it. 

Q. When was the next conversation you had 
with Mrs. Lannin in connection with this transac- 
tion ? 

A. That evening, on October 8th, when I went 
by to pick up the signed copy. 

Q@. You went by where? A. Her home. 

@. Who was there? 

A. I believe Mr. Baum was there—I am not 
certain but I believe Mr. Baum was there. Whether 
he went in the house I am not sure. He might have 
stayed in the car. 

Q. You, Mrs. Lannin and Mr. Baum? 

A. Iam not certain of Mr. Baum but Mrs. Lan- 
nin and myself. 

Q. Was there any conversation held in re- 
gard A. It was personal. 

Q. It was personal? A. Yes. 

Q. What did you testify was the reason why 
you had gone there? 

A. Beeause of the demands of the Twin City 
Lumber Company to get this thing signed. 

The Court: You went there to get the document 
signed, didn’t vou, in the evening? [359] 

Tne Witness: Yes, sir, exactly. 

Q. (By Mr. Jacobs): Had it been signed as of 
this time ? A. TI helieve so, yes. 

Q. What did vou do with the document? 

A. I signed a copy, I believe, at that time and 
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left it with her, and I had another copy unsigned 
that I took to San Rafael with me. 

Q. That was just preceeding your trip to San 
Rafael? 

A. I picked it up for that purpose so I could 
deliver it to Mr. Ramsay in San Rafael. 

Q. What documents did you pick up from Mrs. 
Lannin ? 

A. There was that letter of transfer, one copy 
or two, I don’t remember which, of the trust agree- 
ment, and the signed note. They had requested a 
financial statement, which I did not pick up until 
the following morning at the bank. 

Q. Did you give to Mrs. Lannin at any time 
from May until the October transaction was com- 
pleted a financial statement ? 

Mr. Shapro: I am going to object to that anew, 
if your Honor please, on the ground it is incom- 
petent, irrelevant and immaterial as to what infor- 
mation, financial or otherwise, was given to this 
witness to his mother-in-law antedating the Octo- 
ber agreement. It is completely incompetent, irrele- 
vant and immaterial. This is not on the hearsay 
objection; this is on the basis of its materiality. 

Mr. Jacobs: We haven’t got an answer yet. [360] 

Mr. Shapro: I am trying to see that you do not 
get it, if the Court rules with me. 

The Court: This is your cross-complaint, isn’t 
it, counsel ? 

Mr. Jacobs: That is correct. 

Mr. Huntington Jacobs: The reason why we did 
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not object to it, your Honor, is simply in the inter- 
est of saving time. 

Mr. Robert Jacobs: I could call this witness, 
your Honor, as Mrs. Lannin’s witness, but since 
you ruled I cannot ask leading questions, I ean 
get the same information out of him now perhaps 
and save the Court’s time. 

Mr. Shapro: Your Honor, whatever information 
he did or did not give his mother-in-law, without 
first having been tied up with us, is completely 
hearsay to us and not binding upon us. Our posi- 
tion, if your Honor please, is that no matter what 
he told Mrs. Lannin or what he did not tell Mrs. 
Lannin, unless we are shown to have authorized 
it or participated in it we cannot be tarred with 
that brush, if I may use that expression, and this 
is an important point in this case, regardless of 
whether it is on her cross-complaint or in conneec- 
tion with the cross-examination of the plaintifi’s 
witness. The situation is still this. Mr. Elliff got 
his mother-in-law to endorse a note in favor of 
Twin City Lumber Company for an amount of 
money which was not one penney in excess of what 
he owed at the time. He testified three minutes 
ago the [361] purpose of the trust agreement was 
to secure her and give her the same warehouse re- 
ceipts that the Twin City had, and that was exactly 
what she got. The estate of the bankrupt was not 
in any way depleted nor was it increased, nor were 
the liabilities increased or decreased by this entire 
transaction. 
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Nobody in the world could have been defrauded 
unless he misrepresented facts to his mother-in- 
law, in which case the action for fraud is by his 
mother-in-law against him. 

Where in this picture, 1f your Honor please, 
Twin City Lumber Company has been shown thus 
far to have any possible connection with any fraud 
as against the bankrupt’s estate, which is the grava- 
men of the complaint, or with any fraud, as far as 
the cross-complaint is concerned, is more than f[ 
ean understand, your Honor, and that is why I 
think we have been spending all of this time in 
pursuance of a cause of action which can have no 
benefit to anybody except Mrs. Lannin, who has no 
right to the protection of this Court or the trustee 
in bankruptcy. 

The Court: In the ecross-complaint the named 
defendants therein are the Twin City Lumber Com- 
pany in its various aspects. 

Mr. Shapro: Yes, your Honor. 

The Court: And no one else. 

Mr. Shapro: That is right. 

The Court: The bankrupt is not a cross-defend- 
ant. The trustee in bankruptcy is not a cross- 
defendant. And as to what [3862] this witness told 
his mother-in-law, I cannot see how that can affect 
a cross-complaint against the Twin City Lumber 
Company. 


Mr. Robert Jacobs: If it please the Court, there 
is an allegation in the complaint of fraud against 
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the Twin City Company. We believe the evidence 
has indicated and will further indicate and show 
that the acts of that constituted fraud were a part 
of a conspiracy in which Twin City was a party, 
a conspiracy to defraud not only the other credi- 
tors, or the creditors of the bankrupt, of whom Mrs. 
Lannin was at that time also, but to defrand Mrs. 
Lannin; the acts of Mr. Elhff and the statements 
of Mr. Elliff given to his mother-in-law were part 
of that fraud to which Twin City was a party, and 
therefore should be admitted against Twin City. 

Mr. Shapro: If your Honor please, where has 
there been an iota of evidence of a conspiracy? 
The evidence is that Mr. Hunter was pounding on 
the desk and yelling over the telephone that he 
wanted his money. The money was justly due him. 
Where is there a conspiracy when Mr. Hunter says, 
“You can’t have your warehouse receipts unless I 
ean get a guarantee.’’ Where does that tie in Twin 
City with any such fraud? It is beyond my compre- 
hension. 

The Court: I cannot see, counsel, where any 
statement that this witness is alleged to have made 
to Mrs. Lannin—I guess you are referring to the 
allegations in Paragraph 3 of your cross-complaint, 
which I have not read in detail, this [863] witness 
not being a defendant in the action—how that could 
affect your cross-complaint, counsel. 

Mr. Robert Jacobs: As I just stated, your Honor, 
I believe there is evidence that shows that Twin 
City was a party to a conspiracy to defraud the 
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ereditors of the bankrupt. It was shown by Mr. 
Pasquinelli’s testimony 

Mr. Shapro: In the first place, if your Honor 
please, in this cross-complaint there is no relicf 
for the bankrupt estate. Let us assume there was 
fraud to the bankrupt’s estate for the sake of argu- 
ment only. 

This cross-complaint is for whose benefit, your 
Honor? Mrs. Lannin. 

The Court: And against whom? 

Mr. Shapro: Against the Twin City Lumber 
Company. 


The Court: Yes, but you have to show some ac- 
tion of the T'win City Lumber Company, and I do 
not think you can show it by testimony of this 
witness’s statements to his mother-in-law. 

He has already testified as to what the conversa- 
tion was when he went there. You asked him about 
that and he related it in full. I admitted it sub- 
ject to a motion to strike in order to save time, but 
I do not see how what you are trying to do now 
can develop a cause of action against the ‘Twin City 
Lumber Company. It might if you were bringing 
an action against this man here to set aside the 
note or some action against him here for damages, 
we will say, you might show that he had [364] 
fraudulently represented things to her or some- 
thing of the kind, if that is the purpose, but at the 
moment I do not see how any fraudulent statement 
that he makes—let us assume for the moment they 
are fraudulent—can affect Twin City. Maybe I do 
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not get your point clearly, counsel, but that is the 
way it occurs to me. 

Myr. Huntington Jacchs: Mav I make an obser- 
vation, your Honor, which has to do to some extent 
with the trustee’s case? 

It does seem to me that there is evidence in the 
testimony of Mr. O’Connor and Nir. Pasquinelh, 
Myr. Baum and Mr. Elhff that this guarantee was 
procured by not merely Elliffé on his own initiative 
but by Elliff on the initiative also of Twin City 
Company. 

The same is true of the trust agreement, and if 
that is true, and there was a concert of design, 
then it seems to me that each of the parties who 
asserted that design is responsible for what any 
of them did in furtherance of that design, and that 
would include the representations that each of them 
made in furtherance of that design. 

It may be counsel’s question does not sufficiently 
Show that it was in furtherance of the design but 
it does not seem to me that when an objection hes 
as showing what these parties who have asserted it 
did, whether in the presence of each other or indi- 
vidually to further their common design 

The Court: Counsel’s statement is strangely fa- 
miliar to [865] me in the law of conspiracy. Counsel 
has apparently had some experience in the erim- 
inal aspects of that, and it is true that whatever 
one conspirator says after a conspiracy has been 
formed is binding upon all of the others. It is also 
true that sometimes a declaration of a conspirator 
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is substantial proof of the existence of the con- 
spiracy itself. 

Mr. Huntington Jacobs: That is right. 

The Court: For that purpose it is possible that 
this might go in, if it eventually tends to prove a 
conspiracy. It may never tend to prove a conspir- 
acy but this is their contention that it does tend 
to prove such a conspiracy. 

My. Shapro: I understand the purpose, your 
Honor. I do not think the question even tends to 
prove that, but that, of course, is for your Honor. 

The Court: I understand that is the purpose. I 
will permit it on that basis. 

(The last question was read by the reporter.) 

A. To my knowledge she did not request one. 

The Court: You did not give her one. The an- 
swer is no, then. 

The Witness: No. 

Q. (By Mr. Jacobs): Did any give her a finan- 
cial statement at your direction? 

A. We did some time in October give her 

@. When you say “We’—— [366] 

A, Mi. Baum gave her at my request a list of 
the accounts receivable, I believe, and the accounts 
payable. 

Mr. Shapro: Before or after October 8th? 

The Witness: I believe before. I believe before, 
because it seems we had to turn it over to Mr. 
Robidoux. 

The Court: Mr. Robidoux? 

The Witness: Yes, sir. 
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Q. (By Mr. Jacobs): Do you remember what 
that financial statement showed? 

Mr. Shapro: .I object to that, if your Homer 
please, on the ground that the document is the best 
evidence. 

MhesCourt: J think thatas»2ighit: 

Q. (By Mr. Jacobs): Was there a formal docu- 
ment presented do you know, Mr. Elhff? 

A. No, I do not think it was formal. 

Q@. What kind of a financial statement was 
given ? 

My. Shapro: I make the same objection, if your 
Honor please. Whatever was given was given in 
writing. The writing is the best evidence of its 
contents. 

The Court: Was it given in writing? 

The Witness: Yes, it was given in writing. 

The Court: Do you have a copy of it? 

The Witness: No, sir, I do not. 

The Court: Do you know where a copy is? 

The Witness: I am sure that Mr. Robidoux 
would have one in his file. [367] 

The Court: By whom was it prepared? 

The Witness: Mr. Joe Baum. 

Q. (By Mr. Jacobs): It was prepared by Mr. 
Joe Baum at your direction? A. Ye} sim 

Q. Was that the last conversation you had with 
Mrs. Lannin, the one in which you went over to 
her home and picked up the papers, the documents, 
regarding the October transaction prior to any de- 
mand for pavment by Twin City Lumber Company 
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or by representatives of Twin City Lumber Com- 
pany ? 

A. I believe I called her after Mr. Ramsay 
pulled this surprise on me about the trustee agree- 
ment and the trustee account, and I believe I tele- 
phoned. I don’t believe I went back. 

Q. Will you explain that statement? 

A. Well, we went in to draw up the note and 
he insisted on this trustee account, which came as 
somewhat of a shock to me. 

@. When did this occur? 

A. Prior to going to Mr. O’Connor’s office. 

Q. Who was present at this discussion ? 

A. It was discussed at Mr.. O’Connor’s office 
with Mr. Baum, Mr. Ramsay and myself. 

Q. Was Mr. O’Connor present? 

A. Yes. [368] 

@. And this was the occasion which it has pre- 
viously been testified is the time when the note was 
prepared in a rough draft by Mr. O’Connor? 

A. That is correct. 

Q. I believe you testified there was some dis- 
cussion of a trust agreement ? 

A. Mr. Ramsay, as I said, brought it up. 

@. Can you tell us what Mr. Ramsay said in 
that regard? 

A. He said that we, meaning he as a representa- 
tive of Twin City, were insistent upon a trustee 
account where they could be sure of getting their 
money. 

Q. Did he say anything further? 
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A. Not until we drew it up. 

Q. After it was drawn up was there a conversa- 
tion held in that regard? 

A. He had to approve it in San Rafael that par- 
ticular night that we speak of so often. 

Q. When you say he had to approve it what do 
you base that on? 

A. I presume he was instructed. That is merely 
an opinion. 

Mr. Shapro: I move to strike out his opinion. 

The Court: It may go out. 

Mr. Jacobs: Q. Did he make any statement 
to you mn that regard ? 

A. He made a statement that I was to deliver 
it or to mail [369] it to him, which I thought by 
facilitating things it would be better if I did deliver 
it 

Q. When you say ‘‘it,” to what do you refert 

A. I refer to the trustee agreement. 

Q. Am I to understand your testimony that Mr. 
Ramsay told you that you were to submit the trust 
agreement to him? A, Ves 

Mr. Shapro: The word was “delivered’’, that the 
witness used. 

The Witness: Yes, delivered. 

The Court: Gave a copy of it to him. 

Dice Witness: That is Tight. 

Mr. Jacobs: @. And that he was to approve it? 
Is that what you stated? 

A. He wanted to read it—approve it, read it. 

Q. There has been some evidence, Mr. Elliff, that 
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Mr. Pasquinelli discounted acting as trustee some 
time in March of 1954. A. Right. 

@. What was done with the funds that were 
in the trust account at the time of this dissolution ? 

Mr. Shapro: Your Honor, that has already been 
asked and answered. 

The Court: Not by this counsel. 

Mr. Shapro: That is true. [870] 

The Witness: What was done with the funds? 
A check was written to Mrs. Pearl K. Lannin and 
in turn she endorsed the check over to the First 
National Bank, Willow Branch, I believe it is, San 
Jose, and a new trustee was named, which was Miss 
Juanita Barnhardt. 

Mr. Jacobs: @Q. How was the check delivered 
or sent from Mr. Pasquinelli to Mrs. Lannin? 

A. If I am not mistaken, Mr. Baum was the 
gentleman who brought it to me. 

Q. Mr. Baum brought it from whom? Do you 
have any personal knowledge as to from whom? 

A. From Mr. Pasquinelli, I believe. 

@. What did you do with it? 

A. I took Mrs. Barnhardt to the bank and we 
established a new account at the Willow branch of 
the First National Bank in San Jose. 

@. You testified, did you not, that this check was 
made out to Mrs. Lannin ? 

A. Mrs. Pearl K. Lannin. 

@. Was this check endorsed by Mrs. Lannin 
when it was delivered to you? 

A. Yes, and I believe—yes. 
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Q. Were you the one who obtained the endorse- 


ment? A. I could have, Mr. Jacobs. 
@. You do not remember? [371] 
A. No, no. 


@. Do vou have any personal knowledge as to 
where the money that was put into this trust ac- 
count came from? A. Yes. 

Q. Where did it come frome? 

A. It came from collections of accounts receiva- 
ble of Appliance Supply Company. 

Q. After Mr. Pasquinelli resigned as trustee a 
new trustee was appointed and the trustee account 
eontinued, is that correct? A. Yes, it did. 

@. Where did the funds come from that went 
into the new trustee account? 

A. From the same source, accounts receivable 
of Appliance Supply. 

Q. Do you have any knowledge of any other 
funds that went into that trust account except the 
funds that came from accounts receivable? 

A. I have no knowledge. I don’t believe there 
were. 

Mr. Jacobs: I think that is all. 

Mr. Shapro: Your Honor, may I have the re- 
direct on the cross-complaint first? 


Redirect Examination 
Mr. Shapro: Q. Mr. Elliff, when you say the 
proceeds of accounts receivable of Appliance Sup- 


ply went into the trust [372] account of Mr. Pas- 
quinelli and subsequently to his successor you mean, 
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do you not, the proceeds of sales of lumber evi- 
denced by invoices and accounts receivable there- 
after ? A. That is right. 

Q. Mr. Elliff, you have just testified a few mo- 
ments ago that Mr. Ramsay pulled a surprise on 
you in demanding the trustee agreement. Isn’t it a 
fact that three minutes before in this very Court 
you testified that you suggested that as a means of 
protection to Mrs. Lannin? a I dideicr 

Mr. Shapro: I will stand on the record on that. 

Q. May I read to you, Mr. Elliff, from the trust 
agreement which is in evidence 

A. Could I straighten you out before? Because 
I said the warehouse receipts would be her pro- 
tection, not the trustee agreement. 

Q. What is in the trustee agreement except the 
proceeds of sale of lumber from the warehouse 
besides warehouse receipts. 

A. May I have that question again? 

Mr. Jacobs: That is objected to. The document 
itself is the best evidence. 

Mr. Shapro: I will withdraw the question. 

Q. Are you familiar with this recital in the so- 
called trustee agreement: 

‘“Whereas Pearl K. Lannin, also know as [3873] 
Mrs. John Lannin, has signed a promissory note as 
a guarantor, and it is the desire of all parties to 
this agreement that this trust agreement be carried 
out primarily for the purpose of protecting said 
Pearl K. Lannin and to hold her harmless or in- 
demnify her as guarantor in said promissory note.’’ 
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Were you familiar with that when you made your 
testimony today? J 
A. I had read it but it has been some time. 

Mr. Shapro: I have no further redirect on this 
subject. 

Myr. Huntington Jacobs: I have some recross. I 
have one question on redirect. 


Recross Examination 

My. Huntington Jacobs: I do not recall whether 
vou made it clear how much in money or monies 
worth, I should say, of your stock in trade you 
bought from other supphers than Twin City follow- 
ing October, 1953. 

The Court: He said he bought two-thirds of it 
from other suppliers. 

Mr. Jacobs: That was my recollection, your 
Honor, but I wanted to get it in dollars and cents 
if the witness can give it to us. 

The Witness: In dollars and cents? 

My. Jacobs: «Q@. Yess (a74] 

A. How much total did I buy from other sources 
besides Twin City from October to June or July? 

Q. As near as you can. 

A. $40,000.00 or better, it covered, I think. 

The Court: That is the total amount. 

The Witness: I would think so, ves. 

The Court: Two-thirds of which you bought 
from suppliers other than Twin City, is that correct 
or not? 

The Witness: I think my testimony this morn- 
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ing was two-thirds of the inventory left in the ware- 
house at the time of bankruptcy were from sources 
other than Twin City. 

Mr. Shapro: No, that was not your testimony. 

Mr. Huntington Jacobs: No, I agree. I will 
clarify this thing if I may. 

Q. You testified that you did make some pur- 
chases in November, 1953, from Twin City? 

A. $4,000.00—almost $5,000.00, yes. 

Q. Does that $40,000.00 that you just mentioned 
include the $5,000.00 or not? 

A. No, I don’t think it would. 

Q. You think it would not? 

A. Not what I have in mind, no. 

@. What do you have in mind specifically? 

A. JI am thinking of purchases from Durable 
Plywood, Harbor Plywood, the Whittaker Company, 
Getts Brothers Company, and I [875] think that 
aggregate would easily come to $40,000.00. 

Q. How much of that $40,000.00 purchased from 
other creditors than Twin City subsequent to Octo- 
ber has been paid ? A. That is a tough one. 

Q. Approximate it if you can. 

Mr. Shapro: For your purposes, Mr. Jacobs, I 
do not thing the amount is important; I will be glad 
to stipulate that some portion of that remains un- 
paid. 

Mr. Huntington Jacobs: J would like to show 
that all but a comparatively small fraction of it 
remains unpaid. 
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The Witness: I would say $8,000.00 might have 
been paid off, roughly $8,000.00. 

The Court: $8,000.00 out of $40,000.00 ? 

The Witness: I think so. It comes to mind be- 
cause of the forms we filled out in the bankruptcy. 
I think there was $32,000.00 owing. 

Mr. Jacobs: Q. Left owing? 

A. I believe so. 

Q. When you filed your schedules. I think that 
is all. 

Mr. Shapro: May I ask one question? 

The Court: The answer is yes as to one ques- 
tion. 

Mr. Shapro: Q. Mr. Elliff, to your knowledge 
was Twin City Lumber Company notified of the 
resignation of Mr. Pasquinelli and the substitution 
of someone else as trustee under the trust agree- 
ment? [376] 

A. I don’t know where you think of all these 
questions. I best can answer you to say why Mz. 
Pasquinelli quit. 

©. I am not interested in that. 

A. That would answer your question, but that 
is the only way. 

Q. I don't see how it could answer. If you think 
it would I am willing to listen to it if the Court is. 

The Court: Go ahead. 

The Witness: He asked to be relieved of the 
position because of the pressure by Twin City on 
the thing, and I had no other choice but to find 
some other way to take it over. 
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Mr. Shapro: That is not the question at all. I 
want to know, so far as you know, if anybody noti- 
fied Twin City Lumber Company of the fact that 
Mr. Pasquinelli had resigned and someone else had 
been substituted. A. Not to my knowledge. 

Mr. Shapro: That is all. 

Mr. Huntington Jacobs: That is it. With the 
permission of the Court and counsel JI will excuse 
the witness. ; 

Mr. Shapro: That is satisfactory. 


JUANITA H. BARNHARDT 
a witness called by the plaintiff, sworn. 
The Court: State your name and occupation for 
the record. 
The Witness: Juanita H. Barnhardt. [377] 


Direct Examination 

Mr. Huntington Jacobs: Q. Where do you live, 
Mrs. Barnhardt? 

A. At566 Patton Avenue, San Jose. 

Q. Are you employed? Ae Yes, Tana 

Q. What is your business or occupation? 

A. I am bookkeeper for the San Jose Lumber 
Company. 

Q. Were you employed by Mr. George Elliff 
during the period from May of 1953 to June of 
1954? 

A. Let’s see. Get the dates straight. I did part 
time work for Mr. Elliff at the Pine Supply Com- 
pany, through, I would say, June, July, August, 
September and October of 1953. I did his billing, 
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his invoicing. I was in the office next door and I 
did part time work there. 

Then in November of 1953 {i was appointed by 
the Douglass Guardian Warehouse Company as 
custodian, so I no longer was under Mr. Elliff’s pay- 
roll but under the Douglass Guardian. 

Q. Did you not thereafter keep books for Mr. 
Elliff ? 

A. I helped—I kept up and did all his billing 
and I helped Mr. Baum; he was doing a lot of re- 
search work back in the old partnership days, and 
I did a lot of work with Mr. Baum on the books, 
also for Pine Supply. 

@. And you kept the current accounts, didn’t 
you, of the business subsequent to becoming the 
custodian? [3878] 

A. No. Mr. Baum kept books. I helped him. 

@. During the year 1954 who kept the books of 
the company ? 

A. Mr. Baum set up the books as of January 
Ist, the way I remember. 

Q. January Ist of what year, Mrs. Barnhardt? 

A. 1954, and he completed the tax returns for 
1953. He was working there through the month of 
January and February and I would say half of 
March, up to the time of filing, and I kept the en- 
tries up and anything that came up, of course, I 
asked him how he wanted it done. 

Q. de being Mr. Eliff, I suppose, or Mr. Baum ? 

Peeeoly. Baum, 

Q. Did you act in any other capacity for Mr. 
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Elliff besides bookkeeper, as you indicated, and be- 
sides acting as a custodian? 

A. I was also the trustee for Mrs. Lannin. 

The Court: J would suggest, Mr. Jacobs, that 
you use leading questions until you get to some 
controversial question. 

Mr. Jacobs: Thank you, your Honor. She is not 
a hostile witness as far as I know. 

Q. In other words, you throughout the period 
that you have mentioned, beginning in June, 1953, 
I take it, and ending in June of 1954, you acted as 
a sort of general manager and bookkeeper of the 
business of Mr. Elliff, the Pine Supply [3879] com- 
pany, is that substantially correct ? 

A. Yes, sir. I think that the last date that I 
had anything to do with, was in the middle of July 
when I gave up the trustee account. 

Q. When did you become trustee of this trust ac- 
count you referred to? 

A. I believe it was March 24th, 1954. 

@. Did you see the trustee agreement under 
which you acted as trustee? Would you recognize 
it if you saw it? 

The Court: Counsel, what are trying to say? 
Lead the witness on any matter of this kind. 

Mr. Jacobs: Very well. I can shorten it greatly 
that way. 

@. You succeeded Mr. Pasquinelli, did you not? 

me ethat is right. 

@. As successor trustee where did the funds 
that you handled go to, do you know? 
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A. Well, some would be received directly by me 
through the mail. It would come in and I would 
give them to Mr. Elhff. 

The Court: That would be from customers? 

The Witness: From customers. Some he would 
collect and bring in and turn over to me and I would 
make the deposits to the First National Bank in 
Willow Glen and see that they were taken care of. 

Q. You heard Mr. Elliff’s testimony as to [380] 
how this trust was started, did you? 

A. Yes, he and I started the account. 

@. Does his testimony agree with your recol- 
lection as to how that commenced ? A. Yes. 

Q. That is your own account? A. Yes,sir. 

Q. You made disbursements on this account 
from time to time, did you not? A. Yes, I did. 

Q. From the funds that you have referred to? 

my. Yes) sir. 

Q. I show you Plaintiff’s Exhibit 4, Mrs. Barn- 
hardt, which is a photostat of the Twin City ac- 
count of monies received from Mr. Elliff during 
the period of your trusteeship as well as previously. 

A. Yes, this is the open account. 

Q. Yes, received on the open account during the 
period of your trusteeship. 

Mr. Shapro: There are only three items there 
during that period. 

Q. (By Mr. Jacobs): did you issue the three 
checks—I mean the checks for the amounts I am 
pointing to, $3,170.00? 

A. These are the invoices. 
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Q. Oh, those are the charges? [881] 

A. March 29th. 

Q. No, here are the credits over here. 

A. March 29th—this one February 3rd. 

The Court: Haven’t they all been testified to? 

Mr. Jacobs: Yes, by other witnesses. 

The Court: I have a record of them. 

The Witness: Yes, I would have issued those 
checks. 

Q. (By Mr. Jacobs): The $1,200.00 one is the 
one you say you did not issue ? A, No 

@. Do you know where that came from? 

A. I believe that was a check paid by Mr. Elliff. 

Q. As his bookkeeper would you know that? 

A. That is my recollection. 

Q. You also made payments, did you not, on 
account of this promissory note? 

A. Yes, I did, but I turned over all my records 
last Summer to the Bankruptcy Court and I can’t 
go from memory on what amount was paid and 
when. 

@. No, I am not asking you to. 

Mr. Shapro: I will stipulate, if your Honor 
please, that any payments that were made on the 
note as shown by the Exhibit here during the pe- 
riod of that trusteeship were paid by her from that 
account. 

Mr. Huntington Jacobs: The Exhibit to which 
[382] counsel refers being, if I remember cor- 
rectly, Plaintiff’s 10 or thereabouts. 

he Court: It would not be 10. 
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Mr. Jacobs: That is it. Counsel’s stipulation is, 
as I understand it, that the payments as shown by 
plaintiff’s Exhibit 14, the payments by the bank- 
rupt through the trustee or otherwise on account 
of the promissory note as shown by this Exhibit 
14 are correct. 

Mr. Shapro: I stipulated to that a long time 
ago, two days ago. f am stipulating now that the 
payments which according to Exhibit 14 were made 
during the period that the witness acted as trustee 
vere made by her as trustee. 

Mr. Jacobs: That is all. 

Mr. Shapro: No questions. 


PEARL K. LANNIN 
called on behalf of the plaintiff, sworn. 
The Court: Will you state your name and ad- 
dress for the record ? 
The Witness: Pearl K. Lannin, 1394 Sierra 
Avenue, San Jose. 


Direct Examination 

Q. (By Myr. Jacobs):- Mrs. Lannin, you are one 
of the defendants in this action by the trustee and 
you are also the cross-complainant in this case? 
You are the Mrs. Lannin who is named as one of 
the defendants in this case? [383] A. Yes. 

@. You have heard the testimony of your son- 
in-law, Mr. Elhiff, regarding the way in which you 
happened to endorse this promissory note which is 
in evidence? A. Yes. 
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Q. Does your recollection accord with his testi- 
mony ? 

Mr. Shapro: If your Honor please, I am sorry. 
In this case I have to object. 

Mr. Jacobs: Very well. I will be guided by coun- 
sel’s objection. 1 wanted to save time. 

Q. You did, did you not, have a transaction in 
October of 1953 in the course of which you exe- 
cuted certain documents? A. Yes. 

@. I will show you this installment note for 
$28,000.00 which is marked Defendant’s Exhibit B. 
It purports to bear your signature to a clause guar- 
anteeing payment of it. Is that your signature? 

A. That is right. 

@. I show you also a document entitled “Trust 
Agreement” and dated October 8th, 1953, and which 
purports to bear your signature as beneficiary of 
the trust as described in that document. 

A. That is my signature. 

Q. That is also your signature. Mrs. Lannin, 
how did you happen to execute this guarantee? 

A. You mean the note? 

®. Yes. Who asked you to do it? 

A. My son-in-law and daughter came over to the 
house and he said he brought the daughter 
along 

Mr. Shapro: If your Honor please, for the pur- 
pose of the record, if the witness is going to testify 
as to a conversation between her son-in-law and 
daughter, in the absence of any representative of 
the Twin City Lumber Company, what we want is 
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to interpose an objection on the ground it is hear- 
say and not binding upon the defendant. 

The Court: It may be admitted subject to the 
same motions made before. 

Mr. Shapro: Thank you. 

The Witness: They came over and he said that 
the reason he brought my daughter with him was 
that she was interested it in, too, being his wife, 
and then he told me that he needed some money to 
keep going in the business. 

At the time I didn’t understand it was closed up 
by the lumber company. 

My. Shapro: Jf your Honor please, what the 
lady understood is not what the question calls for. 

The Court: Just say what was said, Mrs. Lan- 
nin, as well as you can, what you said, your son- 
in-law and daughter in the conversation. 

The Witness: Anyhow he stated he wanted this 
amount, [385] to make it as short as I vean, and 
of course 


The Court: I am not asking you to make it 
short. Don't get that impression. I want you to say 
what was said, but just what was said, please. 

The Witness: Well, of .cowrse, 1 .vas Stummed 
to be asked for this much money, but at the same 
time, as I understood, just by observing that he 
had this large building out there and a lot of mate- 
rial there, not having any idea it would come to 
this point, we would ever be at Court with it, I 
did it out of the good of my heart, thinking that 
perhaps that was his one big chance, and my 


Twin City Company, et al. 423 


(Testimony of Pearl K. Lannin.) 

thoughts were that if I didn’t, I might always be 
blamed that I didn’t give him his chance and I 
said—I didn’t say at that time that I would do 
it, but then a little bit later he came back or tele- 
phoned—I can’t remember just how that I finally 
said I would do it, I would go along with it. I 
think that is the gist of everything. 

Q. (By Mr. Jacobs): What investigation, if 
any, did you make into his affairs before you said 
yes? 

A. Well, of course, observing the building and 
all out there, I assumed they were going along 
pretty nicely, and then he told me they were want- 
ing to draw up a trust agreement—— 

The Court: They wanted what? 

The Witness: To draw up a trust agreement— 
[386] and I said I wanted to—he wanted to know 
if I would come up to Mr. Pasquinelli’s office to 
go over that. I went up and Mr. Baum was there, 
whom I had never met before, and we went into 
Mr. Pasquinelli’s office and they kind of told what 
they were doing, that twenty per cent of it—just 
before this—there is one thing I forgot 

Q. (By Mr. Jacobs): Just a minute. Won't 
you complete that sentence you started? 

A. ‘Twenty per cent of the collectible money or 
the money that was collected would be put in a 
fund to guarantee the payments to the Pine Sup- 
ply Company. 

Q@. You mean Pine Supply Company? 

A. No, I mean Twin City Company. Pardon 
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me. And the trust agreement had not been drawn 
up at that time but they were talking what would 
be done in this office. So then I guess they drew 
it up a very short time because I said I wanted 
to take it to my attorneys to have them look over 
the trust agreement, which I did. 

Q. You mean you took the trust agreement to 

your attorney? 

Yes, when it was given to me. 

And your attorney was who? 

Mr. Robidoux. 

What did you ask My. Robidoux to do? 
Well, to go over the document and even to 
tL on My. Pasquinelli or anything to see if it was 
all right for me to [387] sign this note and this 
trustee agreement. 

Q. You mean to see if Mr. Robidoux thought 
it was all right? Ac®@ Yes: 

Q. In other words, you asked for his advice on 
whether to go through with this transaction or not? 

a That is welt, 

Q. Did he advise you about it? 

A. Well, he gave me some advice. 

Mr. Shapro: If your Honor please, if it is ad- 
vice the witness is going to testify to, a conversa- 
tion between herself and her own attorney, I object 
to it as self-serving. 

Mr. Jacobs: No, I have not asked her. 

Mr. Shapro: But she is about to testify to it. 
You asked her if he advised her. 

Mr. Jacobs: That is all I am going to ask. 


> OPO> 
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@. Then what happened after he advised you? 

A. It ended up that I decided to sign the note, 
but previous to this—! don’t know whether it is 
out of order or not—that he had told me about 
the use—when other sales were made—the Doug- 
lass Guardian Warehouse receipts. 

The Court: The warehouse receipts? 

The Witness: ‘They were to be more or less a 
protection, and I told Mr. Robidoux about those. 
And so he did a little bit of investigating and it 
ended up that I signed the note and the trustee. 

@. (By Mr. Jaccbs): Did you sign them both 
at the same time? 

A. That I am not sure of. I know [ signed the 
note up in Mr. Robidoux'’s office. 

®. In Mr. Robidoux’s office? A. Yes. 

Q. Was the trust agreement there at the same 
time? 

A. Well, I know I took one up for him to look 
at, so J must have signed it up there. To be abso- 
Intely frank I can’t recall just where I signed the 
trust agreement. 


@. Can you give us your best recollection as to 
whether you signed it in Mr. Robidoux’s office or 
in your own house? 

A. I think it must have been at home because 
I remember definitely the note being signed in Mr. 
Robidoux’s office. 

@. Where was the note at the time when you 
signed the trust agreement? Did you have it? 

A. I think I left it with Mr. Robidoux. 
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Q. Did you read over the trust agreement? I 
assume you did, having signed it, is that right? 

A. Yes. 

Q. That is, you read it over before you signed 
it and then what did you do with it after you had 
signed it? 

A. I know that Mr. Elhff—well, I kept a copy. 

®. You had one copy? 

A. Yes, L kept one copy of it. [389] 

Q. Did you have more than one copy? You 
signed more than one copy of it, did you not? 

A. Yes, and I think Mr.—I guess Mr. Eliff 
must have taken it. I didn’t keep it. 

Q. Isn’t it a fact that there were three copies 
of that document signed? Do you remember ? 

A. There may have been. 

Q. What happened to the other two after you 
signed them? 

A. Mr. Elhff must have taken them because I 
kept only one copy. 

@. Both of them. That is what I wanted to 
bring out. Do you recall the date on which you 
signed this note and the trust agreement or dates 
on which you signed them? 

A. It was the first week in October. One of 
them is dated the 6th and one the 8th, but I didn’t 
even notice. Maybe down where we signed them 
was the date we signed them. I don’t recall. I ean’t 
reemiethe exact dave, no- 

Q. Are you able to tell us with certainty whether 
Mr. Elhff obtained the note, the signed note from 
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you or did not obtain the signed note from you at 
the time when he obtained these two copies, these 
two signed copies of the trust agreement? 

Mr. Shapro: If your Honor piease, I object 
to the question on the ground it is incompetent. 
Secondly, it assumes a fact not in evidence. The 
witness has already [390] testified she left the note 
with Mr. Robidoux. 

Myr. Sacobs: No. 

Mr. Shapro: That is what she said. 

The Witness: Yes, [ am quite sure I did. Now, 
i wouldn’t be positive whether I left it with him 
there or not, but I know eventually I turned it 
over to him. I don’t know if this is out of order 
or not. This is a new experience for me. I am 
trying to rack my brain as to whether I kept them 
and turned it over when these bankruptcy pro- 
eeedings started or not, but eventually I turned it 
over to Mr. Robidoux. 

Q. Eventually you turned it over to Mr. Robi- 
doux. Have you told us all of the investigation 
that you made into Mr. Elliff’s affairs or into Pine 
Supply Company affairs before you signed these 
documents. 

A. I didn’t get the very first of your question. 

Q. Have you told us the entire investigation 
that you made or caused to be made before you 
signed these documents, the note, that is to say, 
and the trust agreement ? 

A. Well, I didn’t make much investigation be- 
cause I knew some of the affairs and I thought 
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from the outlook of what I had seen at the com- 
pany that things were going along very nicely until 
he needed more money, and this was going to pro- 
vide him with enough to keep going. 

Q. Was My. Elliff indebted to you at this time? 
me Yes. [391] 

@. In what amount altogether? 

A. That was in October, 1953. 

Q. This was in October, 1953, the early part 
1 

A 


IT have a note here that might be—I don’t 
recall offhand. A httle over $13,000.00. 

Q. A little over $13,000.00 ? 

Ee iliac is niet, 

Q. How long had he been in your debt? 

A. Sinee about 1947. 

Q. Continuously ? 

A. Off and on. At one time it was down To 
where it was only a few thousand dollars. 

Q. Are you telling us that he had been owing 
you money continuously, some money continuously 
from 1947 up to this date? A. Wes 

Q. How long had he been your son-in-law? 

A. I think they were married in 1947, 1946 or 
1947. 

Mr. Jacobs: Take the witness. 


Cross Examination 
@: (By Mr. Shapro): Mrs. Lannin’ Gitom 
ever meet Mr. Ramsay ? A. No, not until 
Q. Not until this Court hearing? 


Twin City Company, et al. 429 


(Testimony of Pearl K. Lannin.) 

A. That is right. [392] 

Q. You first met Mr. Hunter sometime in Au- 
eust, 1954, is that right? A. That is right. 

Q. After a visit from Mr. Hunter to your home 
you paid in two installments a thousand dollars 
each on account of this $28,000.00 note, did you not? 

A. That is right. 

Q. Did you ever meet Mr. Collins? A. No. 

Q. Of the Twin City Lumber Company? 

aan! COE 

Mr. Shapro: No further questions. 

Mr. Robert Jacobs: One question, Mrs. Lannin. 


Redirect Examination 

@. (By Mr. Robert Jacobs): Mrs. Lannin, was 
a demand ever made upon you by anyone for the 
payment of any sum in connection with the note 
that we have been discussing in this case? 

A. Yes, by Mr. Hunter. 

@. When was that demand made? 

A. It must have been August. He phoned me 
sometime. In August he came to my home and I 
think he phoned me after that once. 

Q@. Did you ever receive any communications 
by mail in regard to collections, a demand in this 
case for the note? 

A. I don’t believe I ever—if I did, I turned 
it over to [893] Mr. Robidoux, but I can’t recall 
a letter. I recall of a telephone and at my home. 

Q. Merely to refresh your memory, Mrs. Lan- 
nin, I will show you a letter, a copy of a letter 
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which purported to be on Twin City Lumber Com- 
pany stationery, and in which there is a reference 
to a demand for payment of $19,506.20, and ask 
you if you ever received the original of that letter. 

A. J don’t reeall ever seeing this. 

Q. You do not reeall ever seeing this? 

A. There is something I can add. 

The Court: Let us go on with this. Finish that 
subject. Is there any question about it? 

Mr. Shapro: There is no question but that the 
original of which that letter is a copy was sent by 
Twin City Lumber Company at our request. It was 
dictated by my Associate, Mr. Aronson. Do you 
want the date? Because that is undated. We can 
give you the date. 

Mr. Aronson: <A date subsequent to October 
21st, 1954. 

Mr. Shapro: After October 21st, 1954. 

My. Robert Jacobs: With the permission of 
counsel I offer this in evidence. 

Mr. Shapro: No objection. 

The Court: Jt may be marked Exhibit 16. 

Mr. Robert Jacobs: I think it would be more 
properly marked as cross-complainant’s Exhibit 1. 

Myr. Shapro: Lannin Exhibit. 

The Conrt: All mght, Lannin Exhibit 1. 

Mr. ITuntington Jacobs: L-1. 

The Court: Tannin Exhibit 1. 

(The document referred to was thereupon 
received in evidence and marked “Lannin Ex- 
Imibit 1.7”) 
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The Court: Are you introducing it? 

Mr. Robert Jacobs: Yes. 

The Court: You want to do anything further 
about it with this witness? 

Mr. Robert Jacobs: No. 

Mr. Huntington Jacobs: Wait a minute. Do you 
want to get at the fact that she paid these two? 

Q@. (By Mr. Robert Jacobs): Were there any 
sums paid by you on this obligation, Mrs. Lannin? 

A. Yes, there were two. 

The Court: She has already testified to those. 

Mr. Shapro: Two one thousand dollar payments. 

Mr. Jacobs: Two one thousand dollar payments. 

The Court: Made after August. 

Mr. Shapro: 1954. 

Mr. Robert Jacobs: They are evident on Plain- 
tiff’s Exhibit 14, your Honor. That is all. 

Mr. Shapro: No further questions. 

Mr. Huntington Jacobs: We are making better 
[395] progress than I had anticipated, your Honor, 
when I told your Honor that we were going to 
occupy the entire afternoon. There remains of our 
case the testimony of one witness that I would 
like to call at our next session, whatever your 
Honor decides, and the testimony of Mr. Baum, 
who has already been told, in accordance with your 
Honor’s instructions, that he was to return and 
bring those documents to complete his cross exaimi- 
nation. 

The Court: To identify the book. 


432 Ralph EL. Walliams, et al. vs. 


Mr. Shapro: J want him back for cross but not 
for the documents. 

The Court: You will so inform him. 

Mr. Huntington Jacobs: Yes, I will so inform 
him immediately at the conclusion of this session 
or at the earliest recess. We haven’t in Court at 
the present time anything further with which to 
proceed. 

Mr. Shapro: Pardon the interruption, but so 
there may be no misunderstanding—I am not at- 
tempting to be facetious—apparently Mr. Baum in- 
advertently took one of the Exhibits with him. He 
may have done it unintentionally, but I want to be 
sure he is instructed to bring back that letter that 
he took with him. 

Mr. Huntington Jacobs: I have already assured 
counsel I will make that my personal coneern. I 
think it is our Exhibit C, your Honor. [396] 

The Court: Jor Identification. 

Mr. Jacobs: Yes. 

The Court: We will adjourn until Monday next. 

(Thereupon an adjournment was taken until 
10:00 o’clock a.m. of Monday, November 28, 
195aM ea Sor4 


Monday, November 28, 1955 
10:00 A.M. 


JOSEPH N. BAUM 
recalled, previously sworn. 


Redirect Examination 
Q@. (By Mr. Shapro): Mr. Baum, 1 thilejeer 
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shortly before we closed the last session at which 
you testified, in response to one of my questions, 
you looked through the book which has _ been 
marked Defendant’s Exhibit C for identification, 
I think. It might have been the other one, but 
we'll get to it. 

In other words, what you testified to, if I recall 
your testimony correctly, was that durimg the 
months of October, November, and December of 
1953, My. Elhiff withdrew approximately $1900.00, 
a total of approximately $1900.00 for himself, is 
that right? A. Well, I can check the books. 

@. Do you want to check it again, please? 

ive ihat is correct. 

@. That is approximately right? AL Mies: 

Q. Now, Mr. Baum, earlier in your testimony 
in response to one of the Court’s questions, you 
testified, 1f I remember correctly, that during the 
period of the trusteeship of Mr. Pasquinelli, name- 
ly, from October, let’s say, 6th, 1953, to March 24, 
1954, whereas Mr. Elliff was under the trust [899] 
agreement entitled to draw $400.00 per month; that 
he had withdrawn, according to your testimony, as 
I recall it, a total of only $1400.00. Will you check 
that, please ? 

A. That is correct, Mr. Shapro. I remember. 

Q. That is correct ?: 

The Court: That is from October 53—— 

Mr. Shapro: lo March, 1954. 

Q. How do you reconcile the two that he with- 
drew in the last three months of 1953, whereas he 
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drew only $1400.00, almost, in the six month period 
involved ? 

A. Mr. Shapro, I would have to check some of 
the entries in the books, because I remembered the 
information I gave you. But the $1900.00 was 
picked just out of—the debits in his drawing ac- 
count, without offsetting any possible entries that 
might have corrected it. 

Q. Well, now, what we want, Mr. Baum, and 
I am sure the Court wants it, and I know I want 
it, is the facts from the records as to how much 
money Mr. Elliff withdrew from the business dur- 
ing the period of October 8, 1953, to March 24, 1954. 

A. All right. Now, if I—ean I explain that 
answer that I gave, Mr. Shapro, because I found 
art or 1% 

Q. Yes, sure. 

A. Prior to the time that the trustee bank ac- 
count was set up—in other words, when I testified 
to the fact, they [400] had My. Pasquinelli’s rec- 
ords as trustee, I testified that there was approxi- 
mately $1400.00 that Mr. Elliff withdrew from the 
period of time that Mr. Pasquinelli was adminis- 
tering the trust funds under the trust agreements. 

Now, I find here that there were prior to that 
mm other words, from a bank account which was 
closed out, approximately about the time that the 
trust agreement went into effect, Mr. Elliff had 
drawn over the period of approximately two weeks 
or so, some $360.48, which had nothing to do with 
the administration of the trust funds. 
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Then there is another entry something like that 
which would explain the difference. 

@. Then is it your testimony, Mr. Baum, that 
during the period from October 8, 1953, and up 
to March 24, 1954, that from all sources connected 
with the business—bv all sources, I mean either 
from the trust funds administered by Mr. Pas- 
quinelli, or from the business’ own funds, that the 
total amount of withdrawals of Mr. Elhff was 
approximately $1900.00? 

A. Can I cheek another entry, Mr. Shapro? 

Q. Surely. 

A. No. After checking these journal entries, 
my answer would have to be amended or corrected, 
Mr. Shapro. 

(. Will you give us the correct figures? 

A. The correct figure would be the 14—or ap- 
proximately [401] $1750.00. That resolves itself 
into the $1400.00, or approximately $1400.00, which 
I testified that he drew or that Mr. Pasquinelli paid 
him out of the funds which he administered, you 
know, as trustee. 

And as I said, that other three hundred and some 
odd dollars which he had drawn out prior to the 
time that that trustee bank account was established, 
because there is a correcting entry in here for 
$200.00. 

Q. Then the other day when I was asking you 
to explain, if you could, the difference or the dis- 
crepancy between the December 31st, 1953, balance 
sheet, as to assets and liabilities, as compared with 
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your statement as to the business assets and liabili- 
ties of Elliff in October of 53, and you told me 
one of the reasons for the 
discrepancy would be Mr. Elliff’s withdrawals. 


that one reason was 


In response to a subsequent question by me, you 
said his withdrawals for that three months period 
was $1509.00. 

Now, which was correct, what you say is 
$1700.00 ? A. Approximately $1700.00. 

The Court: Was it $1,760.00 you gave me, 
$1400.00 plus 360? 

A. Well, if I can check further on my—— 

Mr. Shapro, did J hand over as an exhibit that 
accounting that I had made for Mr. Pasquinelli as 
trustee ? 

My. Shapro: No, sir. [402] 

The Witness: I didn’t? 

Mr. Shapro: Wo, sit: 

Q. Perhaps it will save a little time, maybe, if 
I get at it this Way: 

Is this your testimony, that after January Ist, 
1954, Mr. Elliff drew no money for himself from 
this business? 

A. Well, I will have to check the records, Mr. 
Shapro. 

Q. Don’t those reeords—— 

A. Qh, plus the one other, the trustee account- 
ing by me. 

Q. Will vou check those, please? 

Mr. Baum, Mr. Jacobs has suggested that you 


Twin City Company, et al. $37 


(Testimony of Joseph N. Baum.) 
look at this photostat of the Pasquinelli account- 
ing. Perhaps that will—— 

A. That is right. Those were photostated from 
my work sheets. 

After January Ist, 1954, Mr. Elliff drew the sum 
of $300.00. 

Q. Up to March 24th? 

A. That’s right, between January Ist and of the 
time that Mr. Pasquinelli closed his account out. In 
other words, Mr. Pasquinelli gave Mr. Elliff sums 
of money during the time that he administered the 
trust agreement amounting to $1123.55. My. Ellff, 
in addition to that, drew the sum out of the busi- 
ness of other funds, which I said were not under 
the control of the trustee in the amount of $360.48. 

Q. That is after January ist? 

A. No. This was in 1953. It would be after the 
date of— [403] well, actually it’s from the begin- 
ning of October to the time Mr. Pasquinelli started 
drawing the checks on the account, which was 
somewhere around the 18th or the 15th of October. 

So that would make it roughly $1423.55. $1123.55 
plus $360.00 is roughly $1490.00, and then $300.00 
more between 

Q. January Ist? 

A. That’s right, between January Ist and March 
of 754. 

Mr. Shapro: No further questions. 

The Court: Well, the total is—we have got a lot 
of figures and they are contradictory of each other. 
I would like to know what the definite answer is. 
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From the time of the trust agreement to March 
24th, what is the figure that he drew? 

A. $1784.13. 

Q. (By Mr. Shapro): One more question, then, 
My. Baum. How much did Mr. Elhff draw person- 
ally from the business after March 24th and up to 
the time of its closing in 1954? 

A. Do you mind if I do a little adding and 
subtracting, Mr. Shapro? 

Q. Do you have a piece of paper? 

A. J have some in my pocket here, thank you. 

Well, to the end of March towards March 30th, 
I will give the balance of his drawing account and 
then subtract the balance as of January 30th. [404] 

Q. Well, except that might involve your explain- 
ing credits to the account. 

In other words, was he credited with expenses 
to that account? 

A. Well, as I say, those I would have to check 
back and look at some of the entries in here. 

Q. Give it to me the way you just suggested. 

A. There is a difference of roughly $2600.00 
between the drawings of the end of March and 
drawings at the end of—this entry is here, July. 

Q. So in other words, according to your rec- 
ords, he drew approximately $2600.00 from the busi- 
ness between A. “March Sist. 

Q. Between March 3st? 

A. And the end of July. 

@. And the end of July, 542 

ay That is right 
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Q. Would that figure include monies which 
might have been paid to him by Mrs. Barnhart as 
trustee ? 

A. Oh, yes, that would include all. This is his 
drawing account which should reflect all the sums 
given to him for his personal use. 

Q. As far as you know, did it reflect all of the 
sums given to him for his personal use? 

A. Well, if it was given—well, put it this way: 
If it [405] was given to him in the form of a check, 
it did. 

@. And you have no knowledge of any money 
being given to him in any other form, have you? 

A. Not before the time of the filing of the peti- 
tion in bankruptcy. 

Myr. Shapro: That is the only time we are con- 
cerned with. I have no further questions. 


Reecross Examination 

Q. (By Mr. Robert Jacobs): Mr. Baum, there 
have been references in the testimony in this case 
to a tape that was taken during a meeting with 
Mr. Ramsay, yourself, and Mr. Elliff in late Sep- 
tember, 53. Do you have any knowledge as to 
what happened to that tape? 

A. There were several tapes taken, Mr. Jacobs, 
and also some accountants’ work sheets that were 
prepared. I am almost positive Mr. Ramsay took 
them with him. 

Mr. Robert Jacobs: Do you have them? 

Mr. Shapro: No such items. 
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Q. (By Mr. Jacobs): How many times was 
Mr. Ramsay present in San Jose at the business of 
Pine Supply Company during the latter part of 
September at which times you were also present? 

A. I know that he was there on more than one 
occasion, My. Jacobs, but I couldn’t definitely say 
just how many times he was there. 

@. Was it several? [406] 

A. I would say it was several. 

@. Were these meetings held at the Pine Supply 
Company ? 

A. Well, as I say, the one meeting—or two 
meetings that I testified to, one was in Pine Supply 
offices of the Pine Supply Company and another 
one was over at the Elester Branch of the Bank of 
America. 

ft know that Mr. Ramsay was down there more 
times than that, and that usually at on@ tiiewen 
another I am pretty sure that he was over at the 
Pine Supply warehouse. 

Q. Now, on the meeting which you have referred 
to in your previous testimony as taking place, I 
beheve, in the evening, and during which time you 
and Mir. Ramsay went over the books, was there 
an aging of the accounts? 

A. There was. The accounts, what they did was 
actually pull out the physical invoices that were un- 
paid at that time, invoices to Mr. Elliff’s customers. 

And I remember distinctly that they were aged on 
a series of 14-column accountant’s work sheets. 

Q. Can you explain 
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A. It would be something, the same type of a 
sheet that this material here was photostated from. 

@. Can you explain how that would be done and 
how that was done? 

A. If I remember correctly, what they did was 
put the—and { do not remember whether someone 
ealled the ‘figures and [407] the names off to me 
and I wrote them down, or whether i called them 
to somebody else and they were written down, but 
I do know that the customers’ names were written 
down on one of these accountant’s work sheets. 


The total amount of the invoice was put in one 
eolumn adjacent to the customer’s name, and then in 
a series of columns to the right, the amounts of 
that particular invoice or the amounts of balances 
would be put down as to whether they were current, 
30 to 60 days old; I think it was either current, 
30 to 60, 60 to 90, and over that. 

Now, that is as well as I can remember what 
happened. 

@. Do you have any recollection as to what pro- 
portion of Mr. Elliff’s accounts fit in each category? 


A. Id only be a hazarding a guess, Mr. Jacobs. 
At that time, I think that better than 50 per 
Cenk: 


Mr. Shapro: If your Honor please, if it is a 
guess, { move to strike it as a conclusion. 

Q. (By Mr. Jacobs): Give us your best recol- 
lection as to what the accounts were at that period 
of time, Mr. Baum. 
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A. I would say that better than half of them 
were ClITeNnt. 

Mr. Jacobs: Do you have those accounts receiv- 
able, Mr. Shapro ? 

Mr. Shapro: No, we don’t have them. 

Q. (By Mr. Jacobs): What proportion would 
be other than current? You say better than half. 
How much less than half [408] would be other than 
eurrent ? 

A. Oh, possibly somewheres in the neighborhood 
of 40 per cent. 

Q. And of that 40 per cent what proportion 
would be over 30 days and less than 60 days, or 
over 60 days and. 

A. I couldn’t truthfully answer that, Mr. Jacobs. 
I don’t know. 

Q@. How long have you been a C.P.A., Mr. 
Baum? A. Almost six years. 

Q. And how long have you been an accountant? 

A. Since perhaps 20 vears. 

Q. You also testified that you were in the lum- 
ber business for some time, did you not, Mr. Baum? 

A. That’s right. 

Q. And how long were you in the lumber busi- 
ness ? A. Approximately two years. 

Q. Can you give an opinion, Mr. Baum, as to 
what the value of accounts would be in the type of 
business that My. Elliff was running that were over 
30 days? 

Mr. Shapro: If your Honor please, I am going 
to object to that on the ground it calls for the 


Se 


Twin City Company, et al. 443 


(Testimony of Joseph N. Baum.) 
opinion and conclusion of the witness and no proper 
foundation has been laid. 

After all, the witness has testified he can’t even 
remember what proportion, or rather, what the 
amount or relative proportion would be. He says 
he has been in the lumber business for two years. 
We take that for what it’s worth, [409] and he is 
an accountant, a C.P.A., for six years. The evalua- 
tion of an account or a series of accounts, your 
Honor, 1s a matter for an expert in the credit de- 
partment, not an accountant. 

Mr. Jacobs: I believe Mr. Baum is qualified to 
answer that question, your Honor, in light of the 
fact that he has been an accountant and he has 
been a C.P.A. and he has personal knowledge of 
the running of the lumber business and the ac- 
counts therein. 

The Court: Counsel, doesn’t it involve a credit 
standing of the enstomers of the company? ‘This 
witness has not been qualified to give an opinion 
as to that. 

@. (By Mr. Jacobs): Mr. Baum, how long had 
you been the accountant for Mr. Elliff in the busi- 
ness of the Pine Supply Company prior to Septem- 
ber of 1958, the end of September? 

A. Approximately three months. 

@. Had you had an opportunity to examine his 
accounts and how they were paid? Age laid: 

@. Did you have knowledge of which accounts 
were paid on time and which accounts were delin- 
quent for any period of time? 
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A. Some of them, yes. 

Q@. Did you make any examination of the credit 
standing of the people who had accounts with Mr. 
Eliff? [410] A. No, I did not. 

Mr. Jacobs: Is that qualifying him sufficiently, 
your Honor? I believe it does. He stated he was 
the accountant for Mr. Ellift for three months, that 
he had knowledge of Mr. Elliff’s accounts, when 
they were paid and how they were paid. 

Mr. Shapro: He also testified he made no in- 
vestigation as to the credit standing of the indi- 
viduals. 

My. Jacobs: JI might also point out, your Honor, 
that the witness prepared the reserve for bad debts 
which is in evidence in the December 31st balance 
sheet and it shows a total reserve of $1800.00. 

The Court: Well, there is nothing pending, no 
question pending now, counsel. If you desire to 
ask a question and an objection is made to it, I 
will then rule on it. 

Q. (My. Jacobs): Mr. Baum, could you give us 
your opinion of the accounts of Mr. Eeihff which 
were over thirty days old as to their proportionate 
value in being paid? 

Mr. Shapro: To which question we object, if your 
Honor please, upon the ground that no proper foun- 
dation has been laid. It calls for the opinion and 
conclusion of the witness. 

The Court: I think the objection should be sus- 
tained, counsel. 

Q. (By Mr. Jacobs): When you were present 
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during the meetings with Mr. Ramsay and Mr. 
Elliff in the latter part of September of 1953, did 
Mr. Ramsay ever in your presence ask about [411] 
the personal financial condition of Mr. Ellift? 

A. -Not to my recollection. 

Q. During these meetings just referred to, did 
Mr. Ramsay make any request as to information 
which he desired relative to the financial condition 
of the Pine Supply Company? A. Yes, he did. 

Q. At any time in your presence were any of 
these requests refused? 

A. Not to my knowledge. 

Q@. Did Mr. Ramsay ever ask you what Mr. El- 
liff’s personal financial condition was? 

A. No, he did not. 

@. You testified prior to this time to the meet- 
ing which was held in Mr. O’Connor’s office some 
time around October 6th, 1953, and I believe you 
testified that there was a discussion of the trust 
agreement. Was there any discussion at that time 
as to who was to be the trustee, the trust agreement 
trustee ? 

A. Well, Mr. Jacobs, if I remember correctly I 
testified that we went into Mr. O’Connor’s office to 
have the note of $28,000.00 prepared. There was 
some discussion about that. But I am pretty sure 
that I testified to the fact that when we started— 
just commenced to talk about the trust agreement, 
it was a very brief conversation because Mr. O’Con- 
nor told us that he wasn’t conversant with all of 
Mr. Elliff’s financial [412] transactions, and that we 
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had best wait and see Mr. Pasquinelli about that. 
So there wasn’t very much said at that time about 
the trust agreement. 

Q. Who began the conversation? 

The Court: You didn’t answer the question, Mr. 
Baum, which was originally asked you. That is 
where we have difficulty where witnesses don’t an- 
swer questions. The question was, was there any 
discussion as to who was to be the trustee? 

The Witness: No. 

Q. (By Mr. Jacobs): Who began the diseus- 
sion, to the best of your recollection, at that meet- 
ing relative to the trust agreement? 

A. I don’t remember, Mr. Jacobs. 

Q@. At the meeting with Mr. Pasquinelli a few 
days later at which you were present, was there 
a discussion of the terms of the note? 

A. Mr. Jacobs, there was a discussion about the 
terms of the note. But frankly, I don’t remember 
whether it was in front of Mr. O’Connor or in front 
of My. Pasquinelli. I am pretty sure it was not in 
front of Mr. Pasquinelli. 

Q. To the hest of your recollection, were the 
amounts of the payments settled at the meeting with 
Mr. O’Connor on this note? 

A. I am not sure, Mr. Jacobs, but I think so. 

Q. You testified the other day regarding some 
notices of protest which you thought you had in 
your file in regard to checks made by Mr. Elliff 
to Twin City Lumber Company prior to the Octo- 
ber transaction ? 
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A. That is correct, Mr. Jacobs. 

Q. Have you found those notices of protest? 

PeeyYes, | have. There are six of them in all. 
Three of them concern the checks which I had 
testified to were to my knowledge ever returned, 
that were part of the consideration in this October 
arrangement. The other three or four checks which 
had nothing to do with that arrangement whatso- 
ever. 

Q. And those last three that you referred to? 

A. I have them arranged here in order of date. 

Mr. Jacobs: We would like to offer these in evi- 
dence, if your Honor please, as trustee’s next in 
order. 

The Court: Exhibit 16. 

(Thereupon the foregoing notices of protest 
were introduced into evidence as Exhibit 16.) 

Q. (By Mr. Jacobs): To the best of your recol- 
lection is that the total of the protests that were 
made? 

A. I could not be sure, Mv. Jacobs. I went 
through the records as fast as I could. But they 
have been gone through so many times previous 
to this that anything could have happened to any 
more of those notes had they been present at one 
time or another. [414] 

Q. You testified that after the October transac- 
tion and up until December 31st, 1953, you con- 
tinued on as the accountant for Mr. Elliff’s busi- 
ness? A. That is correct. 

Q. During that period of time, were there any 
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other purchases made from suppliers other than 
Twin City by Pine Supply Company? 

my ves, there were. 

Q. Can you estimate how much in money was 
purchased from other suppliers during that period 
of time by Mr. Elliff? 

A. I could try to testify from the records, Mr. 
Jacobs. 

Q. Have you found the invoices that cover those 
purchases ? 

A. I have some of them here, but not all; ap- 
proximately $12,271.00. 

@. That covers the dates—— 

A. October, November and December of 1953. 
I might amend that answer. $13,121.00. 

Q. That is up until December 31st, 1953? 

A. That is correct. 

@. Have all of these purchases been paid for to 
the best of your knowledge ? 

A. No, I do not believe they have. 

Q. How much of this $13,100.00 has been paid 
for? A. Oh, I would not be able to say. 

Mr. Jacobs: I think that is all. [415] 


Further Redirect Examination 
Q. (By Mr. Huntington Jacobs): I have one or 
two questions on redirect examination. Did you 
say that you had certain invoices covering some of 
these purchases you have just referred to? 
eeces, | did. 
Q. Do you have them with you here? 
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A. Well, I have to check them over, Mr. Jacobs. 
Here is one of them from the Durable Plywood 
Sales Company dated October 31st, 1953. 

Q@. Any more? 

A. ihave to look through this file. Yes. Here’s 
another one from the Harbor Lumber Company 
dated November 5th, 1953. 

Q. Any others? 

A. I think those are the only ones [ brought 
witn me, Mr. Jacobs. 

@. You have shown me two groups of invoices, 
one rendered by the Durable Plywood Sales Com- 
pany under date of October 31st, 1953, and another 
rendered by Harbor Lumber Company, Inc., under 
date of November oth, 1953. 

Now I understood you to say that these were 
invoices rendered on purchases from other suppliers 
than Twin City Company after October, 1953 and 
berore the end of that year. A. That is correct. 

Mr. Jacobs: For illustration now we will offer 
these [416] two invoices, your Honor, as the trus- 
tee’s next in order. 

@ne Court: As one Exhibit? 

My. Jacobs: Yes. 

The Court: Trustee’s Exhibit 17 in evidence. 

(Thereupon the 5 ee ae al were 
introduced as Plaintift’s No. 17 in evidence.) 

Ome sy Mr. Jacobs): Now, Mr. Baum, anwl 
correct in understanding you to say on your cross 
examination that the $13,121.00 figure you have just 
given to Mr. Robert Jacobs was the aggregate or 
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approximate aggregate of the purchases during the 
month of November and December, 1953, from 
other suppliers than Twin City Company? 

A. No, he—you asked me—I think I was asked 
total purchases. I would have to check and see 
whether that included anything from Twin City or 
not. 

Q. I wanted to find out whether they included 
the Twin City purchase in November and whether 
they did not. 

A. That included, that figure included pur- 
chases from Twin City Lumber Company also. 

@. It did? 

The Court: Was the $13,000.00 included ? 

The Witness: Yes, sir. 

The Court: That isn’t what you testified, Mr. 
Baum. 

Mr. Jacobs: I didn’t understand him to say 

The Witness: JI understood the question was, 
what was the [417] purchases during that period 
of time. The purchases from Twin City that were 
included were approximately $4800.00. 

The Court: Then the answer is, the difference is 
$13,000.00 less $4800.00? 

The “Witness: Yes, sir. 

@. (By Mr. Jacobs): Mr. Baum, haye you 
searched the records of the estate thoroughly—I 
will withdraw the thoroughly—have you made a 
search of the records of the estate to attempt to 
find this accounts receivable sheet that you referred 
to? x. lied 
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Q. And did you find it or any indication of what 
had happened to it? ‘Ace Ne@weSi ls 

Q. And is it your testimony the same is true 
regarding these papers that have been mentioned? 

A. No record of the tapes in the files, either. 

Q. What did you say was your recollection re- 
garding what happened to the accounts receivable 
sheet ? 

A. To the best of my knowledge, I think Mr. 
Ramsay took those broad worksheets with him. I 
know I didn’t take them and I know Mr. Elliff did 
not keep them. 

Mx. Jacobs: J think that is all. 

Mr. Shapro: No further questions. 

The Court: That is all. 

(Witness excused.) [418] 

Mr. Shapro: May we have that one ledger re- 
main here now, your Honor? This is the one that 
was marked for identification. 

The Court: Yes. 

Mr. Huntington Jacobs: If your Honor please, 
I had hoped to have present here this morning two 
certified copies for which I have asked the Ref- 
eree, one of his lists of claims filed and the other 
is a transcript of his calendar notes regarding the 
proceedings before him in this Elliff case, and which 
I intended to tell your Honor the particular pro- 
ceedings that pertained to the defense of the adverse 
claim of Mrs. Lannin. This has reference—this 
latter exhibit will have reference to the fourth 
count of the complaint. I am confronted with the 
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necessity of giving brief testimony myself regard- 
ing the work that was done, according to my recol- 
lection, in the defense of the Lannin claim and in 
the investigation of the substance of that claim 
which is mentioned in the trustee’s complaint. So 
T will ask to be sworn. 


C. HUNTINGTON JACOBS 
volunteered as a witness, sworn. 

Mr. Shapro: Your Honor, at this time on behalf 
of the Twin City Lumber Company we move to 
exelude all or any of the testimony in support of 
the fourth complaint of this complaint on the 
ground that the fourth count does not state counts 
against the defendants or any of them. [419] 

Tf your Honor will examine the fourth count vou 
will find that it purports to charge the defend- 
ant 

The Court: Mr. Shapro, you have made your 
position. I think it will be quicker to take this 
testimony and then present whatever arguments 
you have in reference to it at the same time. 

Mr. C. Huntington Jacobs: The testimony will 
take about five minutes, your Honor. 

mine Court: BX rioht. 

Mr. C. Huntington Jacobs: My name is C. Hunt- 
ington Jacobs. I am a member of the State Bar 
of California and was a member during all of the 
times to which I shall refer in my testimony. I 
have been since 1921. I am the attorney for Ralph 
Willams, the trustee in bankruptcy of the estate 
of George F. Elliff. 
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In September I was also the attorney for the 
Receiver in bankruptey of the same estate prior 
to the classification of the trustee. In September 
of 1954. 

I obtained from the Referee in bankruptey, J. 
Abrott, to whom that case had been referred, an 
order to show cause which directed Mrs. Lannin to 
show cause why any of the property of the bank- 
rupt in her hands should not be administered upon 
as a part of the estate. That was the substance of 
the order applying to her. That was duly served 
and Mrs. Lannin answered setting up the trust 
agreement that is in [420] evidence in this case and 
laying claim to the entire stock in trade of the 
bankrupt alleging that she had had warehouse re- 
ceipts covering the entire stock in trade. 

That order to show cause was obtained by the 
Receiver and proceedings upon it were prosecuted 
by the trustee upon his qualification. 

The trustee obtained a stipulation of Mrs. Lannin 
and other claimants to the same stock in trade 
whereby the stock in trade was duly sold and the 
bankruptcy proceeding and the proceeds were sub- 
stituted for the merchandise. 

That sale was made by the trustee and realized 
the sum of $7,000.00 which was the highest bid. The 
sale was confirmed by the Referee, from the entire 
stock in trade that was on hand at the time of the 
sale and that included the entire stock in trade that 
had been on hand at the time of the bankruptcy, 
with some minor exceptions, I understand. 
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Proceedings respecting Mrs. Lannin’s claim were 
interspersed with hearings upon the other adverse 
claims to this same stock in trade and extended over 
a considerable period in consequence of that. 

There were some ten different hearings, variously, 
in Oakland and San Jose, most of them in San 
Jose. My office is in San Francisco and I have an 
office in Redwood City also from which I mainly 
handled this case. 

The investigation that was made of the basis of 
her claim [421] included general examinations 
under 21-A, some five of them, which were vari- 
lously had in San Jose and Oakland and one in Los 
Angeles. 

{f had instituted and did ancillary proceedings in 
Los Angeles for the purpose of taking the testi- 
mony there of Mr. Hunter and of Mrs. Swanson, 
both of them connected with the defendants. 

The matter was submitted for decision, the mat- 
ter of the Lannin claim was submitted for decision 
in November of 1954. It was eventually passed 
upon as I recall it in April of this current vear. 

The examinations in Los Angeles teok place 
shortly after the submission. They did not develop 
anything that required reopening the case, at least 
in my opinion or that of my adversary, Mr. Robert 
Jacobs, who represented Mrs. Lannin at all these 
proceedings. 

The amount of time that I devoted to the case 
would amount to approximately 12 full eight hour 
days. I think that is a conservative statement of it. 
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The amount of expense incurred by the estate 
aggregated approximately $370.00, as I recall it. 

The case included an application by Mr. Jacobs, 
Mr. Robert Jacobs, for the joinder of Twin City, 
as additional party respondent. The trustee sup- 
ported that position and an order was made which 
provisionally joined Twin City Company [422] sub- 
ject to the right of Twin City Company to object 
to the summary jurisdiction. 

The objection was made by Twin City Company 
later and Mr. Robert Jacobs filed a memorandum 
opposing the motion. I also filed a memorandum 
of opposing it on behalf of the trustee. 

However, the motion was granted and the Twin 
City Company was dismissed from the summary 
proceeding. 

Mr. Shapro, I believe you have a copy of the 
order dismissing Twin City ? 

Mr. Shapro: I do. 

Mr. Jacobs: We will offer this order which is 
produced by Mr. Shapro. It is a certified copy of 
the order of dismissal. 

(Thereupon the foregoing certified copy of 
order was introduced as Plaintiff’s Exhibit No. 
iS. ) 

Mr. Jacobs: I found a memorandum on behalf 
of the trustee at the conclusion of that case, sum- 
maries to voluminous testimony that had been 
taken in it and the law that I considered was ap- 
plicable to it. 

The memorandum was approximately 21 pages 


456 Ralph E. Williams, et al. vs. 


(Testimony of C. Huntington Jacobs.) 

long and I eut it down from a much longer one. 
The matter appeared to me at least to be somewhat 
complicated. 

I think that completes my testimony unless there 
is cross examination. [423] 

Cross Examination 

Q. (By Mr. Shapro): Just a couple of ques- 
tions, Mr. Jacobs. The time that you have esti- 
mated that vou put in in connection with this sum- 
mary proceeding and the response to which the 
estate was put in connection with those proceed- 
ings, I take it, refers to the hearings and includes 
the investigation and expenses on the hearings, to 
determine adverse claims other than those of Mrs. 
Lannin ? 

A. No, Mr. Shapro. I tried to confine myself 
to the time spent in investigating and in opposing 
the Lannin claim. I will say this. It does inelude 
the investigation of the whole Elhff account he- 
eause that appeared to me to be pertinent to the 
question of insolvency. 

@. Actually, as a result of the decision of the 
Referee, which is embodied in the last Exhibit 1n- 
troduced, the certified copy of the order of January 
1955, with the exception of the proceedings leading 
up to that order, Twin City Lumber Company was 
not a party before the Referee in connection with 
those proceedings, is that right? 

A, No, that is true. That is true. My elient 
tried to do that and he was successful in present- 
ing tt. 
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Q. Tell me, to your knowledge has Twin City 
Lumber Company filed any complaint in the bank- 
ruptey proceedings? 

A. No, I think they have not, Mr. Shapro. 

@. The time for filing claims against the bank- 
ruptey estate [424] of Elhiff has expired? 

A. The time for filing claims on parity with the 
elaims originally claimed has expired, of course, as 
you know. 

They can still file a claim. 

The Court: When did the time expire? 


The Witness: It expired six months after the 
date of the first meeting, if vour Honor please. The 
original date—the original date set was October 
isi, if I am not mistaken. 

The Court: October Ist, 54? 

Mr. Shapro: 754. 

Mr. Jacobs: That is right. 

Q. (By Mr. Shapro): The original time for 
filing claims under Section 57 M of the bankruptcy 
act would have expired April Ist of ’55. The quali- 
fication that counsel refers to is in connection with 
litigated matters and the statute speaks for itself 
on that. There are exceptions. 

Mr. Jacobs: Yes, yes. But no proof of claim 
has been filed according to my latest inspection of 
the record. I am producing a certified copy of the 


Referee’s list of claims that have been filed, your 
Honor. 


Now I ought to add, if I may, my estimate of 
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the value of services, I suppose. The Court is much 
better qualified than I am to appraise them. 

But I think that a moderate estimate of the 
reasonable value—that is not saying the Referee 
will agree with me, [425] he will have to manage 
the allowance, I haven’t received anything as yet— 
I believe a moderate estimate of the value of the 
services rendered in opposing the Lannin claim and 
obtaining the order denying it would be $1500.00, 
and I refer merely to services. 

Myr. Shapro: Well—— 

Mr. Jacobs: Now, if your Honor please, sub- 
ject to the production of those two certified copies 
that I have already referred to, the plaintiff can 
rest. 

I believe that I shall have them here by 3:00 
o’clock. That is the last word I got from Judge 
Abrott’s office this morning. 

The Court: By when? 

Mr. Jacobs: 3:00. 

The Court: 3:00? 

Mr. Jacobs: I understand so. But that would 
complete the ease for the trustee. 

Mr. Shapro: The defendants will proceed, your 
Honor, subject of course to the motion to exclude 
evidence that we made with respect to this fourth 
count. 

If it please the Court, may we have the morning 
recess now ? 

The Court: All right. 

(Reeess.) [426] 
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Mr. Shapro: Your Honor, Mr. Robert Jacobs 
has suggested that he conclude as cross complainant 
before we put on the defense. If that is satisfactory 
with the Court we are agreeable, your Honor. 

The Court: All right. 

Mr. Robert Jacobs: Mrs. Lannin, will you take 
the stand please? 


The Court: The witness has been sworn. 


MRS. PEARL K. LANNIN 
ealled as a witness, previously sworn. 


Direct Examination 

Q. (By Mr. Robert Jacobs): Mrs. Lannin, will 
you tell the Court when you first came to the con- 
elusion that the transaction that took place in Octo- 
ber of 1953, involving the note, the guarantee, the 
trust agreement, and the transfer of stock in trade, 
was of a fraudulent character ? 

Mr. Shapro: To which question we object, if 
your Honor please, upon the ground it is arguimen- 
tative and calls for the opinion and conclusion of 
the witness. 

Mr. Jacobs: If it please the Court, part of the 
pleadings in this case sets forth that Mrs. Lannin 
“was not aware of the nature of the transaction un- 
til a certain period of time; that did subsequently 
became aware. This question is merely aimed at 
showing that part of the pleadings. 


The Court: Is there any question of the stat- 
ute? [427] 
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My. Shapro: No, not the statute. 

The Court: Statute of Limitations. How is it 
material then, counsel? 

Ma. Jacobs: The question of the knowledge of 
Mzs. Lannin may be material, your Honor, in that 
she is requesting relief from Twin City, affirmative 
relief. 

The auestion of her good or bad faith therefore 
becomes a question that must be decided by this 
Court. Her knowledge, of course, is an essential ele- 
ment of good or bad faith. 

The Court: I think the basis of such claim she 
may have would be upon the facts that she can de- 
velop and not upon her conclusions that the thing 
was fraudulent. 

Mr. Jacobs: This question, your Honor, is 
merely as to time, when in time. 

The Court: But there is no question of statute 
involved, so that question doesn’t make any differ- 
ence, does it? 

Mr. Jacobs: TI sincerely: 


; 


The Court: I mean, nobody is charging her 
with 
Mr. Jacobs: No. As I stated to the Court before, 
her good faith is certainly an element that must be 
shown in order for Mrs. Lannin to get any affirma- 
tive relief from Twin City Lumber Commany. 
The Court: Is there any contention that she 
Mr. Jacobs: To that part of the pleading which 
mentioned her knowledge, there was a denial, a lack 
of information and [428] belief, vour Honor. There- 
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fore, it is our contention that we should show when 
her knowledge was arrived at. 

Myr. Shapro: The mere fact that it pleaded and 
denied doesn’t mean that it is material, your Honor. 

As far as we are concerned, we submit that the 
time when she learned for the first time that this 
transaction was something of which she could com- 
plain is immaterial. The point is can she complain 
of it? 

Those are the facts that she is bound to produce. 

The Court: JI am inclined to think the objection 
is good, counsel. The objection may be sustained. 

Q. (By Mr. Robert Jacobs): Mrs. Lannin, did 
you attend the hearings which took place regarding 
the bankruptcy proceeding against George Elliff? 

A. Iattended those in San Jose. 

@. You attended those in San Jose. And at those 
hearings, did you listen to the evidence which was 
presented by the trustee in bankruptcy in regard to 
the transaction which we have been discussing in 
this trial? A. Yes. 

@. Was that the first time that you were aware, 
Mrs. Lannin, of the facts surrounding this transac- 
tion ? 

Mr. Shapro: That is the same question, your 
Honor, to which we make the same objection. It is 
incompetent, irrelevant, immaterial and calls for the 
conclusion of the [429] witness. 

The Court: She has already testified as to some 


facts that she was aware of way back in October of 
D3. 
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Mr. Jacobs: That is exactly when this is pointed 
to, from October on until the hearings on this mat- 
ter, your Honor, she was aware of some of the facts 
of October, and further facts she became aware of 
during the hearings in this matter. 

The Court: Well, this question however, she 
eouldn’t answer the question because she has heard 
of facts and has testified to them as to what she 
learned in October 1953. 

Now if you want to show that she had no econver- 
sation with anybody between October 1953 and the 
time of this hearing about this matter, why, I will 
permit you to show that, if that is what you want 
to do. 

Q. (By Mr. Jacobs): Did you have any conver- 
sation, Mrs. Lannin, in October of ’53 or there- 
abouts with anyone representing Twin City Lumber 
Company ? 

A. I don’t believe—no, I am not positive. 

Q. Did you discuss with anyone representing 
Twin City Lumber Company the note and trust 
agreement prior to the hearings on the Lannin ad- 
verse claim? 

Mr. Shapro: I object to that question if your 
Honor please upon the grounds it assumes a fact 
not in evidence, namely that she talked to anybody 
about the trust agreement, [430] both with respect 
to the note and the trust agreement. The witness’ 
testimony, your Honor, previously is that she talked 
about the note to Mr. Hunter. 

The Court: I take it it is preliminary. If the 
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answer is yes then we can find out what the conver- 
sation was. 

Q. Was that 1953—read the question. 

(Question read.) 

The Witness: Would that be in 1953? 

Mr. Jacobs: That would be the hearings on the 
Lannin adverse claim, to refresh your recollection, 
Mrs. Lannin, were during September and November 
of 1954. 

A. I talked to My. Hunter previous to that, yes. 
But I misunderstood the year. 

The Court: You talked to Mr. Hunter; I take 
it you testified in August of 54 when he was re- 
questing some payments to be made on the note, is 
that correct ? 

The Witness: Yes, that is right. 

The Court: Now from the time of October 1953 
to October 1954—to August ’54, when you talked to 
Mr. Hunter, did you talk to anyone in connection 
with Twin City Lumber Company concerning this 
transaction in any way? 

The Witness: I don’t recall of talking to anyone 
in Twin City. 

The Court: May I have her answer read? I 
didn’t hear it. 

(Answer read.) [431] 

Q. (By Mr. Jacobs): Did you during this pe- 
riod of time, namely from October 1953 until Sep- 
tember or November of 1954 regarding the trust 
agreement and the note? 

A. Iam sorry, I didn’t quite catch that. 
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The Court: Read it. 

Q. (By Mr. Jacobs): Did you talk to anyone 
other than from Twin City? You testified you didn’t 
talk to anyone except Mr. Hunter in Twin City. 
Did you talk to anyone else regarding the trust 
agreement and the note? 

A. Well, perhaps to the attorneys. 

The Court: To whom? 

The Witness: The attorneys. 

The Court: By that you mean—— 

The Witness: My attorneys. 

The Court: Myr. Robidoux? 

The Witness: Yes, and Mr. Jacobs. 

The Court: Anyone else, any other attorneys be- 
sides Mr. Robidoux? 

The Witness: I don’t 

The Court: During that period? 

The Witness: I don’t recall any, no. 

Q@. (By Mr. Jacobs): Did you diseuss the faets 
surrounding the October transaction with your at- 
torneys? 


Mr. Shapro: I object, if your Honor please, 
upon the ground that it is self serving and eails for 
hearsay and [432] is not binding on the defendants, 
her conversation with her own counsel. 

The Court: She did—I don’t know when you 
mean, counsel. She did because at the October trans- 
action with Mr. Robidowx she has already testified 
about that. 

Now are you referring to that or referring to 
some later time? 
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Mr. Jacobs: I am referring to later than that. 

The Court: All right. Ask her October if she 
talked to Mr. Robidoux about that matter until a 
certain time. 

Q@. (By Mr. Jacobs): Did you discuss with Mr. 
Robidoux after the October transaction the facts 
surrounding the guarantee and trust agreement 
prior to the hearing on the Lannin claim? 

The Court: Now that is prior to September and 
October 1954? 

Mr. Jacobs: September and October and Novem- 
ber of 1954. 

The Witness: Yes. I talked—after I talked to 
Mr. Hunter, I talked to the attorney, Mr. Robidoux 
or you, or both of you. 

@. (By Mr. Jacobs): Did you discuss with 
them the facts surrounding the October transac- 
tion ? 

A. Well, I ean’t remember just what we dis- 
eussed. I know that after Mr. Hunter was at my 
home, I talked to them about his wanting pay- 
ments. [483 | 

Q. You talked to him, about Mr. Hunter want- 
ing payments ? 

A. And that would be the trust—the note and 
the trust agreement together. 

Mr. Shapro: I move to strike the latter part of 
that, if your Honor please, upon the ground that— 
“that would be the trust agreement and the note”— 
as her conclusion. 

The Court: Well, it may remain. 
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Mr. Jacobs: Did you discuss with anyone the 
facts surrounding the October transaction after the 
hearings on the Lannin claim? 

A. Well, it would be just the attorneys. 

Q. You talked to your attorneys about it, 1s that 
your testimony ? A. It would be, yes. 

Q. Did you talk to anyone else after the Lannin 
elaim in that regard? 

A. I ean’t recall if—at times I talked to Mr. 
Elliff a few times, but I wasn’t talking you know, 
regarding the claim particularly. 

Q. Did you talk to Mr. Elliff during the period 
after the October transaction and prior to the hear- 
ings on the Lannin claim in regard to the October 
transaction ? 

A. Well, I may have. I can’t recall just, you 
know, what happened in there. It was over a long 
period, these hearings. At different times you talk 
to people just like I have talked [434] to different 
people here. 


Q. Do you remember what your conversation 
was with Mr. Elliff at any of these particular 
times ? 

Mr. Shapro: I object to the question if your 
Honor please, on the grounds that it calls for hear- 
say and it is self serving, not binding on the defend- 
ants. 

The Court: I am inclined to think the objection 
is good. Counsel, nobody is charging this lady with 
any bad faith that I know of. 
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Mr. Jacobs: Well, your Honor, I have no fur- 
ther questions. 

The Court: I think she has testified to her know]- 
edge of the transaction as it occurred around Octo- 
ber, 1953. There is nothing in that testimony to indi- 
cate that she is in any way involved in any claim of 
bad faith. Isn’t that correct, gentlemen ? 

mirechepro: That is correct, your Honor. 

Mr. Jacobs: ‘That is correct. 

The Witness: Your Honor, I don’t know if I 
ean answer or say anything or not? 

The Court: You don’t have to answer. I am say- 
ing that nobody is charging you with bad faith at 
all, Mrs. Lannin. I think I understand the circum- 
stances and what happened. 

Mr. Jacobs: No further questions. 

Mr. Shapro: JI have no questions. [435] 

GitesCourt: That is all. 

Mr. C. Huntington Jacobs: We have none. 


(Witness excused.) 


Mr. Robert Jacobs: Now if your Honor please, 
in light of the allegation in the cross complaint that 
damages were suffered by Mrs. Lannin because of 
the transaction and which damages we are asking 
from Twin City Lumber Company, I would hke to 
be sworn and testify as to Mrs. Lannin’s expenses. 


MR. ROBERT JACOBS 
appearing as a witness, sworn. 


Mr. Shapro: For the record, at this time I move 
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to exclude any evidence in support of the claim for 
damages set forth in the cross complaint. 

The Court: Motion is taken under submission. 
Go ahead. 

Mz. Robert Jacobs: My name is Robert N. 
J acobs—— 

The Court: What are vou going to testify to, the 
value of the services you performed? 

Mr. Jacobs: Yes, your Honor. 

The Court: Why don’t vou make that statement 
as to what it is and if there is any cross examina- 
tion, they may examine you. First, do you have a 
time amount that you spent, roughly? 

Mr. Jacobs: Yes, vour Honor. 

The Court: How much time? 

The Witness: Roughly eight full days, your 
Honor. [436] 

The Court: That you spent in prosecution of 
this Lannin case? 

The Witness: Right. 

The Court: That is exclusive of this suit? 

The Witness: Right. 

The Court: And do you desire to give a value as 
to that? 

The Witness: I estimate roughly, your Honor, 
my services in that relation at $1000.00. I was pres- 
ent at all the hearings which the attorney for the 
trustee has previously testified to, and traveled to 
Los Angeles, to Oakland, to San Jose and so forth. 

The Court: Are there some expenses in addition 
then ? 
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The Witness: The expenses of the trips to Los 
Angeles, to San Francisco, and to Oakland I would 
estimate at about $150.00, your Honor, included in 
that is a third party claim proceeding in San F'ran- 
eisco which occurred just previously to the bank- 
rupiecy of Mr. Elliff. 

The Court: Is your office in San Jose? 

The Witness: San Jose. 


Cross Examination 
Q. (By Mr. Shapro): Just one question, your 
Honor. This third party claim in San Francisco, 
does that have anything to do with the Twin City 
Lumber Company ? A. No. [437] 


Redirect Examination 

Q. (By Mr. C. Huntington Jacobs): Mr. Jacobs, 
do you have a copy, a certified copy of the Referee’s 
order denying the claim of Mrs. Lannin? 

A. Ido, Mr. Jacobs. 

Q. If I said third party claim, I meant to say 
adverse claim. You have seen it, Mr. Shapro? 

My. Shapro: No, I have never seen it. 

Mr. C. Huntington Jacobs: I am showing you 
an order denying the adverse claim of Mrs. Pearl 
KK. Lannin dated October 18th, 1955, and bearing 
the stamped signature of Bernard J. Abrott, and 
bearing also a certification by Judge Abrott. Ts that 
the order to which you have just referred ? 

Mr. Robert Jacobs: That is the order to which I 
have just referred, Mr. Jacobs. 
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Mr. C. Huntington Jacobs: For completion of 
the record, your Honor, we will offer this as trus- 
tee’s next in order. 

The Court: Exhibit 19. 

(Thereupon the foregoing order denying the 
claim of Mrs. Pearl K. Lannin was introduced 
as Plaintifi’sixhibitiNoakoy 

The Court: Anything further? 

Mr. C. Huntington Jacobs: Nothing further. 

The Court: Is that all? 

Mr. Shapro: Nothing further. The defendants 
will call Mrs. Bea Swanson. [438] 


MRS. BEA SWANSON 
a witness called by the defendants, sworn. 
The Court: State your full name, please. 
The Witness: Mrs. Bea Swanson. 


Direct Examination 

Q. (By Mr. Shapro): The first name is’ Bea, 
-e-a, is that correct? A. That is tie: 

Q. And you are employed by Twin City Lumber 
Company. A... Ses; dl seam. 

Q. In the latter part of 1953 and up to tat 
present time you are and then were the office man- 
ager of that concern in Los Angeles? 

ee ‘That istreht: 

@. And among the records of the office of which 
you were in charge, was there included the accounts 
and records of the Twin City Lumber Company 
and its business with George Elhff of Pine Supply 
Company ? A. Wes. 


2 
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Q. And also the preceding partnership of Abbot 
Lane? A. Yes. 

Q. Have you brought with you to this courtroom 
at our request certain of the records of Twin City 
Lumber Company in connection with Pine Supply? 

A. Yes, I have. [439] 

Q. Now, Mrs. Swanson, from your records can 
you tell the Court whether or not the $1200.00 check 
of April 23rd, 1954 given to Twin City Lumber 
Company by Mr. Elliff was ever returned for non 
payment? A. No, it wasn’t. 

Q. Can you tell, Miss Swanson, from your rec- 
ords whether or not there was sold to Mr. Eliff 
during the period of the warehouse from May to 
October of 1953 and put in the field warehouse ply- 
wood ? 

A. Well, I would have to look at the invoices. 
I don’t remember. 

Q. The invoices. May I have Exhibit 4? 

I show you Plaintiff’s Exhibit 4, Mrs. Swanson; 
will that assist you? 

The Court: If this testimony is from the record, 
ean’t counsel stipulate what the record is? 

You have both examined it, haven’t you? 

Mr. Shapro: JI know I have. The purpose of the 
testimony is, your Honor, that contrary to the testi- 
mony of Mr. Elliff, there was plywood sold by us 
and warehoused by us. 

The documents there indicate the sale from the 
witness. I will produce the warehouse receipts. 

Mr. C. Huntington Jacobs: I didn’t know there 
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was any controversy at all about some plywood. 
I might concede that it is contrary to Mr. Ellift’s 
testimony. This is a matter [440] for argument. But 
there certainly were sales of plywood. 

Mr. Shapro: And is it admitted that the plywood 
that was sold according to the invoices in Exhibit 
4 were put in the field warehouse? 

Mr. C. Huntington Jacobs: Well, I have no rea- 
son to believe otherwise. 

Mr. Shapro: Is it so stipulated? If not, I will 
prove it. The witness Elliff, your Honor, testified 
positively that we sold him no plywood and no 
doors. I am proceeding to say that we sold him ply- 
wood; we warehoused it; we did not sell him any 
eens, 

Mr. C. Huntington Jacobs: The plywood, some 
plywood was put in the warehouse. There is no 
question about that. 

The Court: All right. Do vou have the figure 
there? 

Mr. Shapro: J am trying to show it, your Honor. 

But apparently f ean’t 

The Witness: Yes, it’s invoice 667. 

The Court: What? 

The Witness: It’s invoice 667. 

The Court: All right. How much plywood? 

The Witness: $4051.53. 

@. (By My. Shapro): IT will save you some time 
by saving there are no more. Those are the only 
invoices because I have examined them. 

Do you have a warehouse receipt showing that the 
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plywood [441] that you have just identified from 
this invoice was put in the field warehouse ? 

Mr. C. Huntington Jacobs: That was the only 
purpose, we will stipulate to 

The Witness: Yes. 

Q. (By Mr. Shapro): Now, Mrs. Swanson, 
what charges in addition to the Invoices were made 
on the warehouse account by Twin City Lumber 
Company against Elliff? 

A. I didn’t understand that. 

@. Gesides the invoices that were charged 
against Mr. Elhiff by Twin City Lumber Company, 
additional charge was made, was it not? 

A. Interest. 

@. And at what rate and in what amount? 

A. Well, we took the high and the low for the 
month, got an average, charged him six per cent. 

@. Stix per cent per annum? A. Yes. 

@. Were there any other charges that you know 
of that were made other than as the invoices indi- 
eate and the interest charged that you have just 
testified to as far as the Elliff account with Twin 
City is concerned ? 

A. Well, $21.00 protest fee and returned checks 
that went to make up the note. 

Q. Nothing else? [442] 

A. Nothing else. 

Q. Now Mrs. Swanson, the 2 per cent cash dis- 
count that is referred to in the invoices that are 
part of Exhibit 4 was given and extended to Mr. 
Ethiff by Twin City under what conditions ? 
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A. On the 30 per cent that he was to pay us in 
eash, he was allowed 2 per cent discount on that 
portion. 

Q. Miss Swanson, I show you a document that 
purports to be a financial statement of Pearl Lan- 
nin as of June 26th 1953 and ask you whether you 
have seen that document before? 

Yes, I have. 

And where did you see it? 

In my office. 

In the office of Twin City? 

Twin City Lumber Company. 

And was it part of the file of Twin City Lum- 
ber onan on the Elliff account? 

A. Yes, it was. 

Mr. Shapro: At this time, if your Honor please, 
we will offer in evidence the financial statement of 
Pearl K. Lannin as of June 26th, 1953. 

The Court: Well, it may be received and marked 
Exhibit J. 

The Court: When was it in the office, Mrs. 
Swanson? When did you receive it? [443] 

The Witness: Well, I don’t remember. I would 
have to look and see if there is any date on it. 

The Court: It has a date, the date was given to 
you in the question, June 26th, 1953. Did you- re- 
ceive it at that time? What time? 

A. Well, it was probably several days after that. 

The Court: Are you guessing? Do you have any 
way of knowing when you received it? 

The Witness: May I look at it again? 


i: OP ObOD 
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The Court: Well, this is stamped November 
28th—— 

Mr. Shapro: No, that is the Court stamp. 

The Court: Oh. 

Mr. Shapro: The time of receipt will be supplied 
by another witness, the one who actually got it. 

The Witness: Well, I can’t remember. 

Mr. Shapro: Your Honor, it developed that the 
Exhibit 4, Plaintiff’s Exhibit 4, was short one in- 
voice. 'o complete the record which we have now 
made available and counsel is prepared to stipulate, 
it may be added to and become a part of Exhibit 4. 

Mr. C. Huntington Jacobs: That is correct. 

Mr. Shapro: And there were two invoices which 
were omitted from the Exhibit 12, which is the 
Abbot Lane Company account, which we have now 
obtained and counsel is prepared to stipulate they 
may be added to Exhibit 12 to complete the [444] 
record. 

The Court: Clin them to the Exhibit. 

Mr. C. Huntington Jacobs: Al! right. 

Mr. Shapro: I have no further questions of this 
witness. 

Cross Examination 

©. (By Mr. C. Huntington Jacobs): Mrs. 
Swanson, have you told us all of the accounts that 
you kept as bookkeeper for Twin City Company 
with the Pine Supply Company ? 

Have you told us all of the accounts that as book- 
keeper for Twin City Company you kept of deal- 
ings between Twin City Company and Pine Supply 
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Company ? A. Today, you mean? 

Q. Yes, have you mentioned them all? 

x, No 

Q. What else was there? 

A. Well, we had Abbott Lane to begin with and 
then Pine Supply, then we had the warehouse ac- 
count and the interest aeecount; later, the unpaid 
varehouse account plus returned notes were set up 
or returned checks were set un in the note account. 

Q@. You had a special designation for that re- 
turned check account, did you not? You had a eer- 
tain number that indicated it, number 376-A or 
something of that sort? Lg ING: 

Q. Did you not? [445] 

A. No, I don’t think we did. 

Q. 117-B, does that refresh your recollection ? 

A. Yes. 

Q. And in that account you kept a record of all 
of the returned checks, did you? 

em That is aen. 

Q. That is, that were not paid on presentation, 
checks that had been received from Pine Supply 
Company? A. That's right: 

Q. Have you got that account with you? 

A. That’s—— 

Mr. C. Huntington Jacobs: It is in evidence. 
It is the warehouse account, so called, that is 117-B. 
What is the number of that? 

Mr. Shapro: It is the big yellow sheet. 

Mr. C. Huntington Jacobs: Mr. Shapro, this is 
account 117. This is not account 117-B. There were 
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two separate and distinct accounts, were there not? 
One of them account number 117, which is what 
you referred to as the warehouse account, and the 
other an account covering bad checks and one or 
two other items, isn’t that right? 
The Witness: That is right. 
Q. (By Mr. C. Huntington Jacobs): Have you 
got that latter account with you? 
Yes. [446] 
Will you show me the 117-B account? 
There it is. Mr. Baum has a sheet like that 


A 
Q 
A 
) 
Q. This isn’t the copy, apparently ? 
A. That is one of them. 

@. Yes, 117—— 

A. But he got this one too down in Los An- 
geles. 

Q. Did he? A. Yes. That is bad checks. 

Q. I notice that on this account 117-B which you 
have just shown us and are showing us now, it 
starts out with notation of “Three returned checks.” 

One entry is the first entry and is dated October 
Sth, 1953, is that correct ? 

A. And the other two are entered on the same 
date. The first one is for $741.26, the second one for 
$7310.98, the third for $2500.00. 

Are there any more returned checks entered on 
this 117-B? Just those three? A. That’s all. 

@. This account does not show what time these 
checks were received by your company which was 
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then I understand Twin City Company? Do you 
have that information with you? 

A. No, I don’t have it with me. But it was some- 
where around the Ist of October. We banked in 
San Francisco, you know, and by the time the 
checks got to us it was just probably [447] after the 
first of the month. 


Q. I sce. Now your procedure was as I under- 
stand it from your testimony, first to enter the 
check when received as the credit on the open ac- 
count, and then if the check was not paid you en- 
tered that check on the bad check account, as I 
recall it, this 117-B, namely ? A. That’s right. 

@. Is that night? A. Yes. 

@. You did not m any instance charge back as a 
charge against the open account the amount of the 
bad check, is that correct, you charged—— 


A. No, not if we didn’t put it back through the 
bank again, 1f we weren’t going. 

Q. Well, if vou did put it back through the bank 
and it still was not paid, you still did not enter it as 
a debit on the open account, did vou? A. No. 

@. Instead of that, you entered it as a debit on 
that bad check account, am I right? 

A. That is right. 

Mr. Shapro: Jf your Honor please, so there may 
be no confusion. The bad check account, the account 
in question, 117-B is headed “Notes Receivable”. 
I mean [ don’t want any confusion. [448] 

Mr. Jacobs: Yes. It is entered “Notes Reeeiv- 
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able’. But I am trying to identify it specifically be- 
cause I am talking about bad checks. 

@. Is the account that you have just referred to 
and just shown us which is numbered 117-B—that 
is not the same account as 117, is it? A. No. 

@. And it is also not the same account as the, 
what I have referred to as the open account which 
eovered the invoices and the payment made on ac- 
eount of the invoices? 

A. The eredit was on 117-B when we originally 
got the check. Then when it bounced I put it in the 
117-B. 

The Court: Just a moment. Read that answer. 

(Answer read.) 

The Court: Is that what you mean to say? 

The Witness: That is what I mean to say. 

The Court: I don’t think you do. 

Mr. Jacobs: I don’t think so, your Honor. 

The Court: Read it again. 

(Answer read.) 

Q. (By Mr. Jacobs): You don’t mean do you 
that it was—that the credit was originally given on 
this 117-B which I am ealling the bad check ac- 
count; a eredit wouldn’t be given on that in the 
first instance, would it? 

A. The credit was given. [449] 

Q. I don’t want to argue about it, but I do want 
to straighten your testimony out if I can. 

A. The credit was given on 117-B. 

The Court: But you said it was given on 117-B, 
that is what we are calling your attention to. 
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The Witness: Oh, I am sorry. The 117 is the 
warehouse account and that is where the credit was 
first given when we received the check. Then when 
it bouneed it was put over on this note account, the 
117-B. 

Q. (By Mr. Jacobs): I see. Now will you please 
look at the Trustee Exhibit No. 4, look at this por- 
tion of it which is a photostat of the ledger sheet, 
and tell us whether that 1s account 117 on your 
books. A. No, itisiat 

@. 117 is a separate and distinct account, is it, 
from the account comprising Exhibit 4? 

A. Yes, that’s right. 

@. Well, I notice here on this Exhibit 4 there 
are a number of eredits given, I presume for checks 
that came in, am I right? 

A. Well, not always are they checks. Some of 
that is the 70 per cent credit we gave him on the 
warehouse account. 

@. I see. However, this includes all the credits, 


does 1 not? A. Yes. [450] 
Q. For merchandise that was supplied by Twin 
City to Pine Supply Company ? A. Yes. 


@. Now were you the bookkeeper at the time on 
septemper 4th 1954 when this account comprising 
Exhibit 4 was brought to a balance of zero? 

a, I was. 

The Count: What is the date of that? 

Mr. Jacobs: September 14th, your Honor, 1953. 

Q. And on that same date of September 14th, 
1958, how did the warehouse account stand; was 
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Mr. Elliff indebted to the company on that account 
at the time? A. Yes, he was. 

Q. In what amount? A. By $25,468.29. 

Q. On October 6th 1953 according to Exhibit 4 
there was nothing due on Exhibit 4 account, as I 
eall it, the open account. Does that agree with your 
records? a. Lei seieht, 

®. And on October 6th, 1954, was My. Elliff in- 
debted according to your warehouse account, that 
is, the number 117, did he owe you any halance at 
that time? A. 1954? 

Ore 1983. A. Yes, $28,116.63. [451] 

@. What did that $28,116.63 include, does your 
record show that? 

A. Yes. There are those three returned checks, 
$21.00 protest fees, $127.34 interest, and the balance 
of the warehouse of $17,416.05. 

Q. How much interest did you say? 

A. Six per cent. 

Q. I beg your pardon? A. Six per cent. 

@. What was the amount in dollars? 

aie Court: $127:34, 

Mr. Jacobs: Thank you, sir. 

@. You have no knowledge of any charges that 
might have been made for brokerage, do you, by Mr. 
Elhff of Twin City? 

A. I don’t know what you mean by brokerage. 

Q. Handling the transaction whereby Twin City 
Company procured any—any transaction whereby 
Twin City Company procured from others and fur- 
nished to Elliff, that is, under the name of Pine 
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Supply Company, merchandise for his business? 

A NO. 

Q. Do your books show any transaction ? 

A. No, they don’t. 

The Court: Suppose we take a recess at this 
time, counsel. What is counsel’s estimate? Are we 
going to finish today? [452] 

Mr. Shapro: J doubt it, your Honor. 

Mr. Jacobs: I will complete my cross examina- 
tion of this witness in not over ten minutes. 

Mr. Shapro: But we have three more witnesses, 
your Honor. 

Mr. Jacobs: But I don’t want to do it now, nec- 
essarily, your Honor. 

The Court: That is all right. 

(Recess.) 
(Thereupon this hearing was adjourned until 
2:00 o’clock p.m.) [453] 


Monday, November 28, 1955 
2:00 p.m. 


MRS. BEA SWANSON 
a witness called by the defendants, previously 
Sworn. 


Cross Examination—(Continued) 


Q. (By Mr. C. Huntington Jacohs): irs: 
Swanson, I want to be sure that we have covered the 
records that were kept by Twin City Company of 
its financial dealings with Pine Supply Company or 
with George F. Elliff individually. 


——— 
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If I understand you correctly, you kept three ac- 
counts, the open account which comprises Exhibit 
4—well, I will proceed while we are looking for 
them. 

That was the one that you examined this morning 
that was called the open account and it ineludes the 
invoices, a lot of invoices attached to it, that was 
the one that was brought to a balance of zero in 
September, around September 14th, 1953. 

By the way, before we leave that, what is your 
number for that one; you had each of these ac- 
counts numbered, did you not? 

A. No. That was just accounts receivable. That 
wouldn’t have any special number. 

Q. That didn’t have any number at all? 

A. No. [454] 

q). There was that one and then there was the 
warehouse account transcript of which is made by 
Mr. Baum. That’s number 117 and that one covered 
70 per cent advance, did it? Al Yes@iicdid: 

@. On each of these invoices? A. Yes. 

@. Did it cover any interest on the 70 per cent 
advance ? A. No. 

Tne Court: Did you answer no? 

The Witness: No. 

Q. (By Mr. Jacobs): Did it cover anything else 
than the 70 per cent ? 

A. That is all it covered, 70 per cent. 

@. I see. Now I notice that there are several 
credits on this warehouse account. Are those the 
same credits that were entered on the open account? 
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A. Yes, they would be. 


@. The same items were entered as credits on 
the warehouse account that were entered on the 
open account ? 


A. Well, £ am not sure if it would be in this 
particular amount. 


@. Are these items all items of credit that were 
entered also on the open account ? A. Yes. 


@. And those are payments, are they, on ac- 
count, these [455] eredits are payments on account 
of the 70 per cent? A. Wes: 


@. Advance? A. Yes. 


Q. Then you had the third account which was 
what I have been calling the bad check account and 
was entitled on your ledger ‘‘Note Account.” And 
you have entered there as you have testified three 
bad cheeks that never have been made good ? 


A, ‘Divert’ ssc lit 


Q. And as I understand it, you have some other 
items entered on this account 117-B, which is the 
bad check account or the note account and those are 
protest fees and interest ? 

A. In the balance of the warehouse account. 

Q. The unpaid balanee of the warehouse ac- 
count ? A, What?s*rient. 

@. That is right. Now interest was interest on 
what, the 70 per cent advance ? 

A. The interest was figured —well, sure, the 
warehouse account was only 70 per cent of the total 
that was in there. Then we would take the high and 
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the low for the month and get the average, divide 
it by two, and then figure it at six per cent. 

Q. That is, the high and low of the average out- 
standing on the warehouse account which is number 
117, is that nght? 

A. Yes, that is right. [456] 

Q. Now does any one of those three accounts 
reflect any credit or contain any entry of credits 
for the $28,000 note? 

A. Well, this note account was credits against 
it. It wouldn’t never 

Q. You mean for the payments that were re- 
ceived on the note? A. Yes. 

@. But the note itself was never entered as a 
eredit on any of your three accounts, am I right? 

A. No. 

Q. I see. 

The Court: Well, are you right or not? I don’t 
know from that answer if you are or not, Mr. 
Jacobs. You say ‘‘Am I right” and she says “‘No.” 
So I don’t know. 

Mr. Jacobs: Thank you, your Honor. I didn’t 
realize the answer was ambiguous. 

Q. Was I correct in stating that none of the 
three accounts contains any credit for the note as 
such, but they contain credit only for the payments 
that were received on the note, is that a correct 
statement ? 


A. The note is made up of those three returned 
checks, the balance on the warehouse, protest fees 
and the interest. That is the debit to the account 
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which makes up the amount of the note. Any pay- 
ments received on that was given credit for. 

Q. Now, were the payments that were made on 
account of the note credited as against these bad 
checks? [457] 

A. Well, not individually, no, because the total 
amount made up the note. 

Q. Isee. Now the bad checks made up a part of 
the total of the balance shown by the note account, 
did they? A. That’s right. 

(). And does any one of these three accounts 
according to your records contain any credit of 


$28,000.00 in one lump sum? A. No. 
Q. Or of any figure near $28,000.00? 
Ae No. 


@. In one lump sum. And there isn’t any entry 
of credit as of the date of October 6th or October 
8th or any date near that, near cither of those dates 
for the execution of the note, am I right? 

A. JI don’t know what you are asking me. 

@. Was the fact that the note had been executed 
ever entered on any one of those three accounts? 

A. Well, that 117-B is the note, that is @iime 
entry there 1s concerning it. 

Q. I think that we ought to ask for the produce- 
tion of this 117-B. I don’t want to disturb your 
records. 

Mr. Shapro: We were going to offer it with the 
stipulation, if we may have it on the Court’s ap- 
proval, that a photostatic copy may be substituted 
for the original. [458] 
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Mr. Jacobs: That is entirely agreeable. 

Mr. Shapro: These are the original records of 
the Twin City Lumber Company. 

Mr. Jacobs: I think the Court might wish to ex- 
amine it in connection with these other two accounts. 

Mr. Shapro: J have no objection, your Honor. 

The Witness: Well, wait. Why don’t—tell him— 

The Court: What do these credits consist of? 

The Witness: Payments on the note. 

The Court: You have no mention of a note on 
that page at all, have you? 

The Witness: It is marked ‘‘Notes Receivable’. 

The Court: That is at the top of the page? 

The Witness: That is the 

The Court: Did you—there is no definite de- 
scription of any particular note in any particular 
amount is there? 

The Witness: Well, no, except that it is Pine 
Supply note—— 

The Court: Well, it doesn’t say “Pine Supply 
note’. IT am talking about any entry here that is 
talked about, a promissory note, in any particular 
sum. It isn’t there, is it? 

The Witness: No. 

The Court: You are later going to offer this? 

Mr. Shapro: Yes. [459] 

Mr. Jacobs: Q. Now, Mrs. Swanson, all of these 
checks, these bad checks that are entered on that 
so called note account, 117-B, were received were 
they not, prior to October 6th of 1953? 

Dees. 
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The Court: What is that again? I didn’t get 
that. 

(Record read.) 

Mr. Jacobs: Q. And where are the three checks, 
the vouchers, the three check vouchers that are en- 
tered on that note account at the present time, if 
you know? 

A. You mean the returned checks? 

@. Yes, the ones—they came back to you, did 
they not? A. Yes, they did. 

@. Where are they now? 

A. My. Shapro has them. 

Mr. Shapro: I have two of them, the other is 
already in evidence. 

Mr. Jacobs: Am I right in saying, Mrs. Swan- 
son, that so far as you know these three checks 
that you have entered there have never until this 
moment, or until this trial began, been handed back 
to the bankrupt or the plaintiff in this case? 

A. That’s right. 

Mr. Jacobs: We will offer these two fer com- 
pletion of the record. I think we can make [460] 
one Exhibit out of them, your Honor. 

Mr. Shapro: The first check is Exhibit 15, your 
Honor. 

The Court: Make that Exhibit 15-A please. 

(Thereupon the foregoing checks and notice 
of protest were entered as Plaintiff’s Exhibit 
15-A.) 

Mr. Jacobs: @Q. Are there any other records of 

financial dealings in your keeping, that is of finan- 
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cial dealings between Twin City Company and 
George F. Elliff other than these three accounts 
you have referred to and other than the account 
with Abbott Lane Company ? 

Ma Shapro: If your Honor please, I object to 
the question on the ground it assumes a fact not in 
evidence because this morning the witness testified 
there was an interest account, a fourth one. 

The Court: The question is, are there. She can 
answer yes or no. 

The Witness: A. Yes, there is an interest ac- 
count. 

My. Jacobs: @. And this interest account is 
other and different, is it, from the note account 
that contains these entries of interest ? 

A. Yes. 

@. Will you show me the interest account that 
you have just referred to? 

A. You are supposed to have that too. He made 
a copy of it. 

@. And this interest account I observe is num- 
bered 117-A. [461] The total current balance of it 
appears to be $127.34, is that correct? 

A. Jt was until it was transferred over here. 
Here it is. (Indicating.) 

Q. And that $127.34 was transferred over and 
now appears on account number 117-B and now ap- 
pears as the sixth entry on 117-B, is that correct? 

A. That’s right. 

@. Now what interest is included in account 
117-A, interest on what? 


490 Ralph EF. Walliams, et al. vs. 


(Testimony of Mrs. Bea Swanson.) 

A. Well, that was the September interest on 
the warehouse account. 

Q. That is to say upon the 70 per cent advances ? 

A. Well, it was on $17,416.05. 

Q. Now except by that transfer, 117-A, account 
117-A was never closed, was it? 

A. What was that? 

@. 117-A was never closed except by the trans- 
fer of this balance $127.34 to account 117-B, am I 
correct about that? 

A. That was the only entry on there that was 
left that was balanced out before September. 

Q. I see. 

A. He paid the August interest in July. 

Q. I see. And except to the extent of payments 
received on the note account, 117-B has never been 
closed, has it? [462] 

A. Yes, it has, as of now. 

Q. What date was it closed? 

A. January Ist, 1955, we formed a new partner- 
ship and transferred the assets and liabilities to the 
new partnership. 

Q. In 1955? A, Wheis rent. 

Mr. Jacobs: Doesn’t she mean 1954? 

Mr. Shapro: I think she means 54. 

Mr. Jacobs: Q. I don’t want to confuse the 
record, Mrs. Swanson. Am JI not right in saying 
what you really mean is 1954, wasn’t that the date 
of forming the new partnership ? A. “NG: 

Q. January Ist, 1954? 

A. I believe it’s still 1955. 
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@. All right. 

A. Wait, I will see if I can find something. 

The Court: Let’s move on to something else. 

Mr. Jacobs: Yes, your Honor. I really wanted 
to cover that trivial detail. 

Q. Now then, the warehouse account—I am 
Dit Noy 54.05 rights 

@. ’54 is correct. The warehouse account was 
number 117, Mrs. Swanson, appears on your books, 
I take it, it is an account that is still current, it 
has not been closed? A. 117? [463] 

@. Yes. A. No, it’s closed. 

Q@. And when was that done? 

A. When the note was received. 

@. Is there any entry there showing that fact? 

A. Sure, journal 15 credited that account, 
charged it over here in this note account. 

Q@. You have transferred the items then from 
mete is-B, is that correct? 

A. That’s right. 

Q. And that is the entry or the series of entries 
that you referred to as having closed 117, is that 
right? A. That’s right. 

@. Very good. Mrs. Swanson, have you ever seen 
among the records in your charge a list of accounts 
receivable of Pine Supply Company, a written list 
of them? A. Of Pine Supply? 

Q@. Yes. A. No, I haven't. 

@. Have you ever seen among those records 
rolls of tape, adding tape, adding machine tape I 
should say? A. No. 


moving on 
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Mr. Jacobs: I think that is all. 


Redirect Examination 

My. Shapro: At this time if your Honor [464] 
please the defendants will offer in evidence ledger 
sheet 117-A, which is headed ‘Accrued Interest 
Pine Lumber Company’’ and sheet 117-B which is 
headed “Notes Receivable, Pine Supply Company.” 

The Court: They may be marked as one Exhibit, 
Exhibit K. 


(Thereupon the foregoing ledger sheets were 
marked as Defendants’ Exhibit K.) 


Mr. Jacobs: If counsel wishes to substitute 
photostatie copies for them, we have no objection. 

Mr. Shapro: Q. Miss Swanson, the entry on 
117-B that balanced the account out on December 
dist, 1954, journal 33, represented as I understand 
it a transfer of that receivable balance to the books 
of the new partnership, is that right? 

A, Chat’ saighit 

Mr. Shapro: ‘Uhatus all. 


Recross Examination 

Mr. Robert Jacobs: Q. Miss Swanson, you have 
discussed the status of George Elliff’s account with 
Pine Supply Company. Can you tell me whether 
at any time during the dealings of Pine Supply 
Company with Twin City Company George Elliff’s 
account was current? 

A. Well, I wouldn’t be able to tell you without 
looking at the ledger sheet; in May 1953. 
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Q. In May 1953 his account was current. When 
in May was that, Miss Swanson? 

A. Well, June Ist. [465] 

Q. When in May was the account current? Did 
you testify that it was current in May, Miss Swan- 
son? 

A. Well, maybe I did. I will withdraw that. 

@. Was it ever current? 

A. Well, it wasn’t—no, I guess it wasn’t. 

Mr. Jacobs: Thank you, Miss Swanson. 


Further Redirect Examination 

Mr. Shapro: Q. Miss Swanson, will you point 
out to the Court on Plaintiff’s Exhibit 138 which is 
account number 117 wherein Mr. Elliff was given 
credit for two of the three checks that were subse- 
quently charged to the note account 117-B? 

A. Do you want me to show 

Q. Show on account 117 where Mr. Elliff was 
eiven credit for the checks which after they 
bounced were charged against him on 117-B. 

A. There’s where he got the credit for them 
(indicating). 

Q. The witness is pointing to the item, item 
107398 under date of September 21st, 1953 on ac- 
count 117. That is the amount of the first check 
Which is Exhibit 

The Court: Well, Mr. Shapro, all three checks 
when they were received were credited to his ac- 
count, weren’t they ? 

The Witness: Yes. 
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The Court: And later 
The Witness: Charged back. [466] 

The Court: And when they were not honored 
they were charged back. 

Mr. Shapro: They were charged back on a dif- 
ferent account. I didn’t want to leave the impres- 
sion that they were charged twice. 

The Court: Well, I didn’t get that impression. 

Mr. Shapro: No other questions. 

ities Court: ‘Thatveismedl: 

(Witness excused.) 
Mr. Shapro: We will call Mr. Collins. 


HOWARD COLLINS 
ealled as a witness for the defendants, sworn. 
The Court: State your name, please. 
The Witness: Howard Collins. 


Direct Examination 

Mr. Shapro: Q. Mr. Collins, are you connected 
with Twin City Lumber Company? 

Aee That is richt. 

Q. And you were connected with Twin City 
Company, its predecessor, in 1953? 

A. ‘That is treht, om 

Q. And you know Mr. Elliff, the gentleman who 
testified previously in this case? 
That 1s 1ielit sia: 
And did vou know him in 19538? [467] 
Yes, sir. 
Did you know him in 1952? A... Y €Syaeia 
Mr. Collins, do you recall—just answer this 


COrOr 
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question yes or no—a meeting in the Fairmont 
Hotel in San Francisco in 1951 at which you and 
Mr. Hunter and Mr. Elliff were present? 

A. I remember the meeting, sir, but—yes. 

Q. Do you recall a meeting in the San Francisco 
office of Twin City Lumber Company in August of 
1953 at which Mr. Hunter, My. Elliff and Mr. Baum 
were present, and you and Mr. Ramsay were in and 
out of the room? Ne ea sit. 

Q. Do you recall a meeting in the office of Twin 
City Lumber Company in Los Angeles in the latter 
part of April or the first part of May of 1953 at 
which Mr. Elliff and Mr. Hunter and you were 
present ? 

A. There was a meeting, sir, but it wasn’t at 
Mr. Hunter’s office, at his home. 

Q. It was at his home? 

A. And it was, I think in the beginning of April 
or May, sometime in that time. 

Q. Referring your attention to the meeting in 
1951 at the Fairmont Hotel, was Mr. Elliff’s finan- 
cial condition discussed ? A. No, sir, 1t wasn’t. 

Q. With reference to the meeting in Mr. Hunt- 
er’s home of [468] April or May of ’53, was the 
financial condition of Mr. Elhff or Pine Supply 
discussed ? 

A. No, sir, other than Mr. Elliff was formerly 
interested in a sawmill by the name of the Coast 
Range Lumber Company and at that particular 
time we were just—mentioned Mr. Elliff, how his 
things come out with the Coast Range Lumber 
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Company. He said “Well, things are working 
around all right.” 

He had pretty well washed his hands of it, as 
I recall. 

Q. Now was that all that was said in your pres- 
ence at the meeting in 1953, the latter part of April 
or May at Mr. Hunter’s home concerning gam 
Elhft’s financial condition ? 

Ae What's all, sir, that could meeall: 

Q. Now with reference to the meeting in 1953 
in August at the office of Twin City in San Fran- 
cisco, will you give the Court the substance of the 
conversation between the three of you to which you 
were a party and in which you were present only? 

A. Well, Mr. Baum and Mr. Elliff were there 
and Mr. Baum at that time was taking care of the 
books for My. Elhff. He reassured us that every- 
thing with Pine Supply was going very well; there 
was a few of the accounts that were possibly a 
hitle slow, but there was nothing to worry about 
and business was, in their own words, “Very good.” 

Q. Do you recall any statement by Mr. Hunter 
at that mecting that unless something was done 
immediately that he [469] would have to close the 
account ? A. ENovssiak 

Q. Do you recall, Mr. Collins, a trip to Madera 
by automobile on Hallowe’en of 1952 with Mr. 
FElhiff ? A. Yes, sir. 

Q. Was anyone driving with the two of you? 

A. Just the two of us. 

Q. Just the two of you and you went to Madera 
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and back in one day? Ay Phar samieht em: 

Q. And the purpose of that trip was what? 

A. Mr. Elliff had a lumber connection down 
there he thought we would be interested in, and 
since we shipped a lot of the lumber east, we weren’t 
familiar with this mill, he suggested we go down 
to look over the mill. 

@. You talked all the way down and back? 

A. Yes, sir. 

@. Was anything discussed between you and Mr. 
Hiliff on the automobile trip to Madera concerning 
his financial condition? 

A. The only thing that I can remember that 
was discussed was the Coast Range which got to 
be kind of a discussion every time we would meet, 
just like you, what time of the day it is or how it 
was, the weather today. 

@. What was said by you and him in substance 
concerning Coast Range on this automobile trip? 

A. He had written it off to experience. 

q. Did he tell you the amount if any indebted- 
ness of Coast Range for which he was responsible ? 

Pee iNO, SIT. 

Q. Did he mention the percentage or proportion 
of any financial responsibility of his for the debts 
of Coast Range? A. Not whatsoever. 

Q. Did he tell you in that conversation anything 
concerning his proposed business arrangement with 
Mr. Hodes, this is the automobile trip? 

A. He may have discussed something on it but 
I have forgotten. At that time I believe he was 


498 Ralph HE. Williams, et al. vs. 


(Testimony of Howard Collins.) 

working for Mr. Hodes and they planned on put- 
ting—setting up an organization whereby he would 
have a larger share in the participation. 

Q. Did Mr. Elliff tell you on this trip to Madera 
that he was behind in payments on his home, and 
the Veterans Administration was going to fore- 
close ? A. No, sit 

Mr. C. Huntington Jacobs: Objected to as lead- 
ing and suggestive. This is the defendant’s own 
witness. 

Mr. Shapro: This is on the basis of a proposed 
categorical denial of the plaintiff’s witness, your 
Honor. 

Mr. Jacobs: That is just the purpose of the ob- 
jection, your Honor. Can’t we hear what was said 
without counsel testifying himself? [471] 

The Court: J don’t think this is a question for 
impeachment, is it, Mr. Shapro ? 

Mr. Shapro: No, your Honor. 

Lhe Court: If it was, you would be permitted to 
give the exact question and lead the witness. But 
I don’t think it is. I think vou would have to ask 
what was said at the conversation. 

Q. (By Mr. Shapro): Mr. Collins, will you tell 
the Court what was said by you and by Mr. Elliff on 
this automobile trip concerning his financial condi- 
tion ? 

A. Insofar as his financial condition, to the best 
of my recollection, the only thing that was discussed 
was Coast Range and that was just touched on 
briefly. 
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And as I mentioned, Mr. Elliff had mentioned, 
he charged that up to experience, that was water 
under the bridge. 

Q. And have you told the Court this afternoon 
all that you recall of the discussion had at the office 
of Twin City in San Francisco in August of 1953 
eoncerning Elliff’s financial condition? 

A. That meeting was held during the course of 
our normal business and I was in and out of the 
conversation. As I recall, the pertinent informa- 
tion I have already testified to. 

Q. And have you given the Court all of the con- 
versation that you remember took place in Mr. 
Hunter’s home in April or May of 1953 concerning 
Elhff’s financial condition? [472] 

eee iat is rieht, sir. 


Mr. Shapro: You may cross examine. 


Cross Examination 

Q. (By Mr. C. Huntington Jacobs): Do you 
know how long that meeting in August of 1953 that 
you have referred to lasted? A. No, I don’t. 

Q. Do you know how long all together you spent 
in attendance at that meeting? 

A. I was there, I would say, the better part of 
several hours. But I was doing other business as 
well. 

Q. So the meeting must have lasted several 
hours, right? 

A. I would think so, strictly by memory. 
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Q. Well now what was the subject matter of 
the discussion that lasted several hours, I mean, 
that was discussed for several hours? 

A. I wasn’t in on the conversations so I couldn’t 
say. 

Q. You didn’t take any part in it? 

A. That is right. I didn’t take any part at all 
except right there when Mr. Baum and Mr. Elhff 
came. 

@. What was your connection with Twin City 
Company in 1952? A. J was a partner. 

@. At the time of this automobile trip, were you 
a partner in Twin City Company ? 

A. Can I withdraw that last statement? 

Q. Why, of course, if it’s in error [473] 

A. Iwasn’t a partner, but I was to be a partner. 

Q. What was your present connection at that 
time ? 

A. I was an employee of Twin City Lumber 
Company. 

Q. As what; what were you doing for them? 

A. The buying and selling of lumber. 

Q. Did you have anything to do with the exten- 
sion of credit by them in connection with the sale 
or purchase of lumber, I mean, in connection with 
the sale of lumber? A. Yessu 

Q. Now, isn’t it a fact that during that automo- 
bile trip, Mr. Elliff did tell you in answer to a ques- 
tion of yours that he was broke, didn’t he say that? 

A. No, sir, he did not. 

Q. And did he not say that the Coast Range 
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Lumber Company wound up, had left him flat, or 
words to that effect? 

A. No, sir, he did not. 

Q. Are you sure of that? A. That’s right. 

Q. Now what did you discuss during this auto- 
mobile trip from San Francisco to Madera and re- 
turn ? 

A. We discussed general things for the most 
part. I have forgotten them. They were generali- 
ties. 

Q. You don’t remember that conversation clearly 
enough to tell us what, if anything else, was dis- 
cussed ? 

A. We talked about the number that was avail- 
able, that we [474] had seen, talked about mutual 
friends. 

Q. Did you talk about—vou say you don’t clearly 
recall whether you discussed the extension of credit 
by Twin City to this partnership that—this business 
that Mr. Elliff was to form with Mr. Hodes? 

A. Mr. Elliff was aware of the terms. 

Mr. Jacobs: I move that go out as the witness’ 
conclusion. 

The Court: It may go out. 

Q. (By Mr. Jacobs): Did you or did you not 
diseuss the extension of credit to this firm Abbott 
Lane? 

A. To the best of my knowledge I don’t think 
that was discussed. 

Q. Did you not have a subsequent meeting with 
Mr. Hodes in the presence of Mr. Elliff? 
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A. We saw Mr. Hodes that night. JI had never 
met the gentleman and Mr. Elliff wanted me to 
meet him. We met him at his home. 

Q. That was at San Jose, was it not? 

A. Redwood City on the peninsula. 

Q. Isee. And that was upon your return from 
Madera? A. That is right, six. 

Q. And you did discuss with Mr. Hodes at that 
time, did you, the extension of credit to this firm 
in which Mr. Elliff was to be interested? [475 ] 

A. To the best of my knowledge, the only thing 
that was discussed with Mr. Hodes, we expected 
people to discount their invoices. There was a 
cocktail party going on and we were late getting 
back. 

@. When did you first hear of Mr. Hodes? 

A. Several months prior to the time that I met 
him officially. 

Q. When did you first diseuss with him the 
possibility of doing business with his firm? 

A. I don’t recall for sure. It was prior to the 
time certainly that we did any business with him. 

@. When did you first discuss that matter with 
My. Elliff ? 

A. J don’t recall as to the date on that. 

Q. Isn’t it a fact that you did discuss with Mr. 
Elliff in the course of this automobile trip the pos- 
sibility of Twin City Company extending credit to 
the firm that Mr. Elliff was intending to form with 
Mr. Hodes? 

A. To the best of my knowledge J, being specific, 
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I am sure that we wouldn’t do something lke that. 

Q. You didn’t discuss that at all with Mr. Elhff 
on that trip, is that your testimony ? 

A. To the best of my knowledge, it was not dis- 
cussed. 

Q. Then how did you happen to call on Mr. 
Hodes immediately upon the conclusion of the trip? 

A. It was merely a courtesy call. Mr. Elhff 
wanted me to meet Mr. Hodes. They were interested 
in business. [476] 

Q. It was first suggested by Mr. Elliff that you 
eall on Mr. Hodes when the trip was finished ? 

Pee that's right. As a matter of fact, I was 
expected and I didn’t even know I was to be there. 

Q@. You say you were expected? 

A. That is right. Apparently Mr. Elliff had 
told them that I was going to return with him. 

Q. But he never said a word to you about it? 

A. No, not on the trip. If we got back early 
enough we were going to go by there. 

Q. So your call to Mr. Hodes was discussed 
during the course of the trip, is that right? 

A. Yes. That was the time it was discussed, 
the first time I knew anything about it. 

Q. During the trip? AY etiais: tare hits 

Q. Was that going or coming? 

A. I don’t remember if it was going or coming. 

Q. Isee. Isn’t it a fact that in the course of that 
discussion during the trip you said to Mr. Elliff 
that you might consider extending credit to Abbott 
Lane because it had a good credit rating, but you 
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couldn’t extend it on the faith of My. Elhif’s 
responsibility ? A. That was not discussed. 

Q. That wasn’t discussed at all? [477] 

A. That’s right. 

Q. You didn’t discuss Mr. Hodes’ financial con- 
dition either? 

A. I didn’t know anything about Mr. Hodes 
financial condition other than the fact that he had 
been doing some business down there. I assumed 
through the source of information available to us 
through trade channels that he must be all right. 

Q. At what time of day did this meeting in the 
Fairmont Hotel that vou have testified to take 
place? 

A. It took piace in the morning about ten or 
eleven o’clock. 

@. You said that Mr. Hunter was there, you 
vere there, and Mr. Elliff was there. Was anybody 
else there? A. Yes, sir, there were. 

(). Who else? 

A. A man by the name of Sullivan, also there 
who was—had an interest in Coast Range Lumber 
Company, and a Mr. Pasquinelli was also there, Mr. 
Pasquinelli. 

Q. Mr. Pascuinelli in the Fairmont Hotel in San 
Francisco ? A. That is right. 

Q. How long did that interview last? 

A. We had breakfast—it wasn’t an interview 
really—we had breakfast together and I—maybe 
an hour or an hour and a half. 

Q. And what was discussed during that inter- 
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view, during that meeting if you want to use that 
term? [478] 

A. At that particular time, Coast Range was 
selling a certain amount of their production to the 
firm for which I was sales manager. We were 
interested in buying that limber. It was erttical 
at that particular time. They assured us if there 
was some way we could work out some kind of an 
arrangement whereby we could help them with their 
log deck they could give us additional production. 

@. Coast Range was heavily indebted to you— 
withdraw that. 

Coast Range was indebted to Twin City Company 
ae that time, was it? 

A. No, sir. Twin City had nothing to do with 
it at that time. 


Q. This was in 1951? A. Yes. 

@. Was there any discussion as to who made up 
Coast Range Lumber Company? 

A. We were told who made up Coast Range 
Lumber Company, but I don’t remember the names. 


feowever, | was told that Mr. Sullivan was a 
member of Coast Range and also Mr. Pasquinelli 
had an interest in it as well as My. Eliff. 

@. And didn’t they at that time say that they 
were backing it? 

A. If they had an interest in it, I assumed they 
would be backing it. 

@. I see. Now when did you first know that 
Coast Range [479] Lumber Company dissolved? 
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A. I don’t know, sir, I don’t remember. I have 
no reason to know. 

Q. No. Weren’t you at the time it dissolved— 
wasn’t the firm for which you were working, wasn’t 
it a creditor at that time? 

A. A ereditor of Coast Range? 

Q. Yes. 

A. I had left the employ of this particular firm 
and as far as I know they quit doing business with 
them after I left, terminated my employment. 

@. When did you terminate your employment? 

A. In September of 1952, I believe. 

Q. That was about the time you made this auto- 
mobile trip with Mr. Elhft? 

A. It was a year before, I am sorry, 1951. 

@. 1951. Now you speak of your employment. 
Did you mean your employment by Coast Range? 

A. No. I was never employed by Coast Range. 

Q. Isee. You mean your employment by Twin 
City then ? A. No. Brown’s Trading Company. 

Q. Was that a predecessor of Twin City Com- 
pany ? 

A. That’s right. Let’s see, my dates are getting 
hazy. I am just a year—I am sorry. 

Q. Correct them; go ahead. [480] 

A. It was 1950 that I left Brown’s and in 1951, 
in 1951 1 was with Twin City. 

Q. In 1950 there wasn’t any Coast Range Lum- 
ber Company, was there? 

A. ’50—1951, I believe that—what do you want? 

Q. JI am just asking you whether there was any 
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Twin—whether there was any Coast Range Lumber 
Company in 1950, if you know? 

ey 1950, I don’t know. 

Q. You had never heard of it at that time? 

A. As far as I know, I had not. 

@. Now then you were in the employ of Twin 
City as a buyer and seller of lumber for it? 

A. That’s right. 

Q. At the time when Twin City—I mean at the 
time when Coast Range Lumber Company ceased 
business, weren’t you? 

A. I don’t remember the date that Coast Range 
ceased business, the year. 

Oe It was durmg 1952, wasn’t it? 

A. I don’t know. 

Q. I see. You didn’t keep any track of that 
account at all? 

A. There was no reason for me to keep track of 
that account. 

Q. Jam not asking you whether there was any 
reason for it, I am asking you if you did. 

A. No, I didn’t. [481] 

Q. Now then, in April of 1953 in Los Angeles 
you attended a meeting in Mr. Hunter’s house, I 
think you told Mr. Shapro, the meeting at which 
Mr. Elliff was present? A. That’s right. 

@. Along with Mr. Hunter. How long did that 
last? 

A. Well, actually the business part of it prob- 
ably didn’t last very long, although Mr. Elliff was 
there most of the afternoon. 
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Q. Weren’t you present at all times during this 
discussion ? A. No, I was not. 

@. You say that My. Elliff was present all after- 
noon ? 

A. He was swimming and it was just a niece 
day and it was just a nice social more than anything 
else. 

Q@. And you were not with Mr. Elhiff and Mr. 
Hunter all of the time that Mir. Elliff was with Mr. 
Hunter, is that right? A. That's rrgiig 

Q. How long a time did you spend with them 
during that period? 

A. Oh, probably an aggregate of a half hour, 
three quarters of an hour, and during that period 
many things other than business were discussed. 

Q. I assume. And during the time that you 
were there some business was discussed, is that 
right? ww, That's vig. 

Q. And this occurred in April of 1953? Now 
at that time Mr. [482] Elliff was in partnership 
with Mr. Hodes, was he not? At the time of this 
meeting ? 

A. I believe that was the case. I am not posi- 
tive. 

Q. Did the Twin City Company have an office in 
San Francisco at that time? 

ee Chat is Tight, sir 

@. And you were one of the two men in charge 
of that office, weren’t you? A. That’s right. 

Q. Along with Myr. Ramsay? 

A. Sihhat’s rehingsu: 


Twin City Company, et al. 509 


(Testimony of Howard Collins.) 

@. And that was the situation also at the time 
of this automobile trip, wasn’t it? 

A. That is right, sir. 

@. Yes. Did you pay no attention to the deal- 
ings of Twin City Company with Mr. Elliff’s part- 
nership, that is, the Elliff-Hodes partnership ? 

A. As long as his accounts receivable were paid 
that is all we were interested in. 

Q. May I have Exhibit 12? 

I am showing you Plaintiif’s Exhibit 12, which 
is a photostat of the Twin City Company’s account, 
open account, with Abbott Lane Company. Have 
you ever scrutinized the Twin City account with 
Abbott Lane Company before? 

A. We have—all we have access to actually is 
a weekly [483] statement which shows—it doesn’t 
show this in aggregate, it just shows the current 
situation of our accounts receivable. 

@. Tell me whether Mr. Elliff’s partnership— 
and J refer to the Elliff-Hodes partnership— 
whether his account with your company ever was 
eurrent during the time that he was in partnership 
with My. Hodes under the name of Abbott Lane? 

A. Well, I am not an accountant. 

Q. Well, I am asking you the question, you can 
always say you don’t know. But you don’t know? 

A. No, I don’t. 

The Court: How long did the Hodes-Elliff part- 
nership exist? 

The Witness: I don’t know, sir. 

Mr. Jacobs: I think the testimony has been, your 
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Honor, that it started in November, the Ist and 
was wound up on the 20th or 28th. 

Myr. Shapro: 20th of May. 

Q. (By Mr. Jacobs): I know it was the 20th, 
I think My. Baum so testified. 

Now during that period of time, did you not keep 
track of whether they owed you money and were 
paying it regularly? 

A. We knew they owed us some money, but as 
long as they were paying on account—— 

Q. Regularly? 

A. We have a number of accounts that do that. 

Q. Weren't they frequently delinquent? 

A. What do you mean by “delinquent ?” 

@. I mean did they always pay when payment 
was due or did they not, as a matter fact, frequently 
fail to pay when due? 

A. I don’t know whether it was frequently or 
not. But I do know this, that we have a number 
of excellent accounts and we continue to sell them 
when their payments are past due. 

@. Didn’t you keep track of that account? 

A. Sure. We kept track of it as long as the 
money was coming in on it. 

Q. Wasn’t it coming in on this account to your 
satisfaction ? 

A. It was coming in on account, that is right. 

@. And you were satisfied with the experience 
of Abbott Lane, were you? 

A. We thought perhaps they could come m 
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faster, but that didn’t mean that the account was 
bad. 

Q. Did you make any investigation to discover 
why it wasn’t coming in faster? 

A. I didn’t personally. 

Q. You didn’t personally. Was any made to 
your knowledge? 

A. I don’t remember. I think during the general 
course of business probably we asked Mr. Eiliff 
how things were going along. If that is what you 
mean by an investigation, I think probably the 
answer would be yes. [485 | 

Q. Was that the only investigation that you 
know of that was made to discover why payments 
weren’t coming in faster? 

A. Mr. Ramsay made a trip down to San Jose 
sometime along about this period—but I don’t 
remember the date—for the purpose of finding out 
how the money was coming along about the ac- 
counts receivable. But I don’t know the dates. 

Q. He didn’t tell you anything about his econ- 
clusions ? 

A. Well, he certainly did tell me about the con- 
clusions. 

Q. What did he tell you? 

A. That particular investigation revealed that 
the accounts were good. As a matter of fact, Mr. 
Baum told him 

Q. Wait a minute. Was this during April of 
53 or was it during September ? 

A. I don’t remember whether it was April or 
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September. That was the only investigation that 
we had. 

Q. Now the only conversation that you heard 
during this Los Angeles meeting at Mr. Hunter’s 
house regarding Mr. Elliff’s financial affairs, as I 
understand your testimony, the only conversation 
you heard that you can remember on that subject 
was a statement by Mr. Elliff that things were 
coming along all right, or words to that effect, is 
that correct? 

A. No. He mentioned Coast Range, that came 
up. 

Q. What did he say had happened to Coast 
Range? 

A. He said that Coast Range, part of it he was 
going to charge up to experience, that he has sus- 
tained a loss in it: [486] but as far as, to the best 
of my knowledge is, no mention was made as to 
what extent that loss was. 

Q. You mean the amount of the loss? 

A. The amount of the loss. 


Q. Is it your testimony that you heard him say 
nothing during the part of that interview, that 
when you were present you heard him say nothing 
regarding any indebtedness to his mother-in-law ? 

A. I didn’t hear any conversation like that what- 
soever. 

Q. And am I correct in understanding your 
testimony to be that you were not in earshot of Mr. 
Junter and Mr. Elliff except during a small part 
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of Mr. Elliff’s visit to Mr. Hunter which lasted all 
afternoon ? 

A. As I mentioned, that was a social meeting. 

Q. Just a moment. Let’s get an answer to that 
question. Except for that brief period, you were 
not within earshct of those two gentlemen, you 
didn’t hear what they were talking about, am I 
ig folie, peewee is rreht, sir! 

Q. Yes. Now if I interrupted any other answer 
of yours, well please proceed with it, and give it to 
us. 

A. I haven’t any statement—I got mixed up on 
years. 

©. Well, you are not entirely sure during what 
year this meeting at Mr. Hunter’s house occurred ? 

A. Sure, that was 1953. [487] 

@. And are you quite sure that it occured in 
April? 

A. It occurred in the Spring, April or May. 

Q. Or May? A. Yes. 

@. Do you remember the day of the week when 
it occurred ? 

A. I believe it was on a weekend; I believe it 
was on a Sunday. 

Q. It was on Sunday, or is that your testimony? 

A. I believe it was on Sunday. 

@. Isee. Does Sunday, May 3rd appear to you 
to be about right? 

A. That sounds about right, sir. 

Mr. Jacobs: No other questions. That is all. 

Mr. Shapro: No further questions. 
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Mr. Robert Jacobs: No questions. 


(Witness excused.) 


The Court: We will take a recess. 
(Recess. ) 


WILLIAM W. RAMSAY 
a witness on behalf of the defendants, sworn. 


Direct Examination 

Q. (By Mr. Shapro): State your name, please? 

A. William W. Ramsay, R-a-m-s-a-y. 

@. And what business are you now connected 
with ? 

A. Jamin the lumber business, partner in Twin 
City Lumber [488] Company. 

Q@. And were you connected with Twin City 
Lumber Company or Twin City Company, its pred- 
ecessor, in 1953? A. I Was. 

@. And continuously sinee? A. Yes, sir. 

Q. You know Mr. Elliff who testified here? 

A. I do. 

@. Do you recall—and only answer this question 
yes or no, as the case may be—do you recall partici- 
pating in a conference at the office of Twin City 
Company in San Francisco in the latter part of 
August, 753? A. Yes, sir. 

@. Do you recall who was present at that con- 
ference ? A. I do. 

Q. Who was, please? 

A. My. Elliff, Mr. Baum, Mr. Hunter, Mr. Col- 
lins and myself. 
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Q. Was the financial condition of Mr. Ellff dis- 
cussed at that conference ? 

A. The financial condition of Mr. Elliff was dis- 
cussed. 

Q. Will you tell the Court please what was said 
by the parties to the conference as best as you can 
recall and all of 1¢ concerning the financial condi- 
tion of Mr. Elliff? 

A. I was in and out of the conference due to 
other business that was going on, Mr. Shapro. How- 
ever, I was also in part of [489] it as well and 
heard some of the discussion which went on between 
Mr, Elliff, Mr. Baum and Mr. Hunter. 

They were the three main participants therein. 
Mr. Baum and Mr. Elhff were reasserting the very 
thing that they had told you and all of us many 
times, that their business was in a sound condition, 
that their accounts receivable were slow, but that 
they were not worried, and that we had nothing 
to be worried about whatever. 

They were seeking any possibility of any type of 
a new arrangement that night be made at that 
time, as well. I did not participate in that part 
of the discussion, however. 

Q. In other words, after the subject of a new 
arrangement was mentioned, you were no longer 
in the room? A. No, sir, owas not; 

Q. And have you given the Court, Mr. Ramsay, 
the entire substance of the conversation to the 
extent in which you participated in it in the latter 
part of August of 1953 in the Twin City office, so 
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far as it referred to the financial condition of Elliff? 

A. Yes, sir, that is true. 

Q. Now, do you recall a meeting in the latter 
part of September at the office of Pine Supply in 
San Jose? A. Very well, Mr. Shapro. 

Q. During that week, the week in which this 
meeting took place, were you down there more than 
once? [490] 

A. Yes, I was there, I think almost continuously 
every day that week. There might have been one 
day that I was not there, I don’t recall, but I think 
every day that week. 

@. And on how many of those occasions was Mr. 
Baum present? 

A. I beheve that Mr. Batm was present at one 
time or another every day that I was there. 

Q. Do you recall an evening during that week? 

A. Yes. The first day that I was down there was 
on a Monday, and after refreshing my memory, I 
think it was September 28th, and we worked until 
seven or eight or nine o’clock at night that night. 

Q. Who was there? 

A. Mr. Elliff, Mr. Baum and myself. 

Q. Will vou tell the Court what was done and 
what was said substantially by each of you at that 
meeting ? 

A. We went through the records that were avail- 
able at Pine Supply Company at that time. We 
checked all of the accounts receivable. I made in 
my own handwriting a worksheet on an account- 
ant’s tabulation form about so big (indicating). 
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I listed all of the accounts receivable and their 
status as to the amounts they owed and how far 
they were behind. We ran a total off of those ac- 
counts receivable on a tape. 

We have heard an awful lot about this disappear- 
ing tape—— 

Q. What happened, do you know? Do you know 
what happened to it? [491] 

A. Yes, sir, I certainly do. I took both the work- 
sheet and the tapes when I left that night and 
brought them back to our office. They remained in 
my possession in the office until after the note was 
signed. Then I disposed of them because they were 
of no further use to us or to me and I thought they 
were of no value. 

Getting back to the other part of it, we ran a 
tape on the accounts receivable, we then went 
through his accounts payable and ran a tape on 
those. I believe it was the following day. Now it 
might have been earlier in that afternoon that we 
went out and actually made a physical check of the 
inventory in the warehouse. It could have been that 
same day, I don’t remember for sure. 

But at least we made a physical check of the in- 
ventory and totalled that. 

J, of course, had the figure from our Los Angeles 
office as to what was remaining in the warehouse. 
So I knew what that was. 

There were some other items in the warehouse 
which were not under the warehouse agreement. By 
that I mean Mr. Elliff’s own physical warehouse. 
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I cannot tell you at this time what the value of that 
was because I did not check his invoices from the 
suppliers that shipped that. But it was material 
that we had not shipped. 

One of them I remember very specifically was 
some items [492] of moldings and the reason why I 
remember that very specifically was that it hap- 
pened to come from a concern from whom we had 
formerly shipped molding to Mr. Elif. 

I was quite surprised to see material from one of 
our suppliers shipped direct to him. What the value 
of those moldings were, I don’t know. 

He had some door jambs in there that he had got 
someplace else. And where he has testified that 
there was only a few pieces of plywood, I didn’t 
count them physically, but there was quite a large 
pue of plywood sitting on the floor. It was plywood 
which we had not shipped. He had purchased that 
from some other souree. 

As far as the accounts payable are concerned, I 
say we ran a tape on that. Now I am searching 
strictly from memory on this, Mr. Shapro, because 
it do not have those worksheets. 

But I reported those figures to Mr. Hunter and 
also discussed them with Mz. Collins. To the best of 
my recollection there was roughly twenty-five to 
$26,000.00 worth of material and inventory at the 
warehouse. 

There was somewhere in the neighborhood of 
twenty-four to $25,000.00 in accounts receivable. 

There was something between eleven and $12,- 
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000.00 accounts payable on accounts other than 
Twin City Lumber Company. I would like to make 
one statement at this time if I may with reference 
to the accounts receivable. [493] 

Mr. C. Huntington Jacobs: If your Honor 
please, may we have that testimony by question and 
answer ? 

The Court: Yes, please. 

Q. (By Mr. Shapro): Mr. Ramsay, you have 
given the Court the figures from your recollection 
as to the total of accounts receivable and of inven- 
tory and also of the accounts payable other than 
your own. 

How much did he, Elliff, owe Twin City at that 
time ? 

A. At that time it was $28,116.00 and some odd 
cents. 

Q. Have you given to the Court now the entire 
substance of what was said and have you told the 
Court all that was done by you, Mr. Elhff and Mr. 
Baum on this evening meeting at the end of Sep- 
tember 1953 at the Pine Supply Office? 

Pe ee wink so, sir. 

There was a discussion, a very brief discussion 
with reference to his other assets, which were the 
furniture and fixtures. 

I think he had a truck and I believe there was a 
fork lift that. he had. He had an equity in both the 
truck and the fork lift. 

As I recall, those were on a conditional sales con- 
tract. 


520 Ralph EH. Walliams, et al. vs. 


(Testimony of Wiliam W. Ramsay.) 
I don’t remember the figure of what we arrived 
at as the value of those other assets. 


Q. Do you recall, Mr. Ramsay, any mention be- 
ing made in this conversation concerning any par- 


ticular accounts payable by name? [494] 
A. No, sir, I do not. 
@. Now Mr. Ramsay, you recall, do you, a meet- 


ing with Mr. O’Connor’s office in San Jose? 
A. Yes, sir. 


@. And do you recall a meeting in Mr. Pasqui- 
nelli’s office ? Age, Mies, sit 


Q. Both of those in the early part of October, 
D3 2 A. Yes, sir. 

Q. Which was first in point of time? 

Ee Mir. O'Connor, 

@. And what is your best recollection as to the 
date of that meeting? 

A. J believe that was on Tuesday, October 6th. 

«®. And who was present? 

A. Mr. Baum, Mr. Hiliff, myself and Me ene 
nor. 

@. And will vou tell the Court from your recol- 
lection exactly what was said by the parties at that 
meeting, including yours? 

A. My recollection of exactly what was said is 
rather hazy. I recall that I went up to Mr. Pasqui- 
nelli’s office with Mr. Elliff and Mr. Baum to get 
the note drawn up that we had been discussing. 

Mr. Pasquinelli for some reason or other was not 
available. It seems to me that he had left word with 
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his stenographer that Mx. O’Connor could take care 
of it just as well. [495 | 

Now I don’t know for sure, but at least we saw 
Mr. O’Connor. And as nearly as I can recall, Mar. 
Shapro, we explained to Mr. O’Connor briefiy what 
was required, that we wanted a promissory note in 
eonjunection with Mr. Elliff’s business in the Pine 
supply Company. 

We discussed the terms of the note and the way 
in which the payments were to be earried out. 

There was some discussion at that time as to what 
payments Mr. Elhiff could or could not meet. 

Mr. O’Connor asked some questions about the 
note and how to draw it up. Very frankly, that is 
all that I can remember with reference to that con- 
versation. 

@. Was anything said about a trust agreement 
at that meeting? 

A. Mr. Skapro, I can only say that I do not re- 
eall of any conversation with reference to a trust 
agreement at that time. 

Q. Now, the meeting in Mr. Pasquinelli’s office 
took place when? 

A. I believe that was two days later, on Thurs- 
day October 8th, if I recall correctly. 

@. And who was present? 

A. Mr. Baum, Mr. Elliff, myself and Mr. Pas- 
quinell1. 

Q. Will you give the Court the substance of 
what was said at that meeting by the various par- 
ties? 
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A. We were interested in obtaining this promis- 
sory note from [486] Pine Supply Company with 
Mrs. Lannin’s guarantee thereon. We had made—— 

Mr. Jacobs: Just a moment. 

Q. (By My. Shapro): Is this what was said or 
not? You are supposed to be telling the Court what 
was said at this meeting. 

A. I have a very hazy recollection of anything 
that was said at this meeting. I know that it has 
been testified before that a discussion was made of 
the trust agreement. I very frankly have no recol- 
lection of entering into a discussion of this trust 
agreement whatsoever. 

I cannot deny that in my presence that if it were 
discussed that I would have voiced an opinion or 
put in my two cents worth. 

But I do not remember participating or taking an 
active part in the discussion of this trust agreement 
whatsoever on that date. 

Q. Why were you there at that meeting, I am re- 
ferring to the meeting at Pasquinelli’s office? 

A. You mean at San Jose? 

Q. San Jose, yes. 

A. I went down to get the note. 

Q. The note. The terms of this, as I understand 
your testimony, were discussed with Mr. O’Connor 
two days before? 

mm Yes, sir, bith [ 497 ] 

@. But I mean the note wasn’t delivered or 
shown to you on the date of the O’Connor meeting ? 

A. No. Mr. O’Connor only made some notes and 
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a rough draft. And this, as I said, made the second 
time that J went down there to get the note. 


I had been advised in conjunction with this note 
there was a trust agreement to be drawn up and 
when the trust agreement was obtained, we were to 
eontact Mrs. Lannin. 

Q. Who told you that? A. “Mir, ENait. 

@. When and where? 


A. I cannot tell you exactly, but I believe it was 
on Monday October 5th, the day before the note 
was drawn up. Now it might have been the same 
day, i mean the same day that we saw Mr. O’Con- 
nor. But I couldn’t swear to that. 


Q. Mr. Ramsay, when did you first hear of a 
note by My. “iff and a guarantee thereon by Mrs. 
Lannin ? 


A. Mr. Elhiff called me at my home. Therefore, 
I believe it must have been on a Saturday morning, 
which would make it October Ist or October 2nd, 
1953. 


As I have already told you I had been down there 
most of that week, many discussions had gone on. 

Mr. Elliff called me, and as nearly as I can recall 
his words, he said this: “Bill, we have been so close 
to the forest we haven’t been able to see the trees. 
We have a very [498] easy solution to this whole 
matter. I have discussed it with—” he ealled her 
Pearl—‘‘And she is agreeable to co-signing a note 
if you will accept the promissory note and turn over 
the warehouse receipts to her.” 
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Q@. And what reply did you make, if any, to 
that ? 

A. I told him that I would immediately get in 
touch with Mr. Hunter and if it was agreeable with 
him, we would proceed on that basis. 

@. And what is the next thing that occurred in 
point of time thereafter, as far as you and Mz. 
Elhiff were concerned ? 

A. Well, I beheve then it was the following 
Monday that I called Mr. Hunter. I got him at his 
home, I believe. 

I discussed the matter with him. I believe it was 
the following Monday, Mr. Shapro, the 5th of Oc- 
tober. 

Q. That you talked to Mr. Elliit about it? 

A. Yes. I think I went to San Jose on that date, 
But I am not sure whether it was that date or the 
following day. 

Q. Did you ever see the trust agreement, which 
is in evidence here as plaintiff's Exhibit No. 7? 

A. I have not seen this trust agreement since 
this has all come up. I cannot deny definitely that I 
did not see this trust agreement prior to this time. 
I ean only swear that as far as I know I do not 
recall having seen it. 

Q. Now, Mr. Ramsay 

The Court: You mean you say you never saw 
that trust [499] agreement before this trial? 

The Witness: As nearly as I can remember, 
your Honor, no, sir. 

Q. (By Mr. Shapro): Mr. Ramsay, you had a 
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meeting with Mr. Elliff and Mr. Baum at the Ber- 
muda Palms restaurant in San Rafael? 

A. Yes, sir. 

@. Do you remember when that was? 

A. I think that was a Thursday night, October 
8th. 

@. And was anyone but the three of you present 
at that meeting ? A. No, sir. 

@. Did you receive any papers from Mr. Eliff 
or Mr. Baum at that time? 

Did I receive any papers from them? 

Yes. ee eNO, Slt 

Did they hand you any papers to read? 

Yes, they did. 

. And who handed you what document, do you 
recall? 

A. I honestly do not remember who it was that 
handed them to me. I presume it was My. Elif. 

Q. And what document was handed to you? 

Mr. Jacobs: I object to his presumption your 
Honor. That is not testimony, if your Honor please. 
“T presume it [500] was Mr. Elif,’ [ move it go 
out. 

Mr. Shapro: I have no objection. 

The Court: Well, Mr. Baum and Mr. Elliff were 
present, weren’t they ? 

Mr. Jacobs: Yes, sir. 

The Court: Was it one of the two persons? 

The Witness: Yes, sir, it was one of the two 
persons. 

Q. (By Mr. Shapro): One of the two? 


OPoor 
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Mr. Jacobs: Well 
Q. (By Mr. Shapro): And what document was 

handed to you at that time? 

A. I know very definitely, Mr. Shapro, that the 
note was there at that time. Now, Mr. Ellff has 
testified that he also gave me a copy of the trust 
agreement. I can’t recall having read that trust 
agreement, but I cannot positively deny it that I 
did not see it at that time. But I do not remember 
alt 

@. Did you receive a copy of it at that time to 
keep? A. No, sir, I did not receive one. 

The Court: Weren’t you interested, Mr. Ram- 
say, as to how the payments were to be made on 
this note? 

The Witness: No, sir 

The Court: Not a bit. What were you there for, 
then ? 

The Witness: The payments on the note, your 
Honor, were set forth in the note. [501] 

The Court: Weren’t you interested as to how 
those payments were to be made? 

The Witness: Mr. Elliff had assured us that he 
could meet the payments that were on the note. 

The Court: Now, Mr. Ramsay, I am asking you 
some questions. They are important questions and I 
want you to answer them. 

The Witness: Yes, sir. 

The Court: If you don’t want to answer them, 
don't answer them. But I am suggesting that you 
do. 
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Weren’t you interested in how these payments 
were to be made on this note? 

The Witness: Yes, sir, 1 was interested. 

The Court: Weren’t you interested in the source 
from which the payments were to come? 

The Witness: I knew the source from which the 
payments were to come, your Honor. 

The Court: What was it? 

The Witness: From the proceeds of the income 
of the business. 

The Court: Well, as provided in the trust agree- 
ment ? 

The Witness: No, sir. 

The Court: Well, where? 

The Witness: Just in the normal course of the 
business, sir. [502] 

The Court: Go ahead. 

Q@. (By Mr. Shapro): Mr. Ramsay, did you 
suggest at any time to Mr. Elliff or Mr. Baum the 
necessity of or the requirement for the trust agree- 
ment? Ae i didnot. 

Q. In 1954 you, meaning Twin City, did not sell 
any merchandise to Mr. Elliff, did you? 

A. Notas I recall we did not. 

Q. Did you have any information at that time 
concerning his financial condition; did you receive 
it from any source? A. In 1954? 

@. Yes. 

A. Well, the only information that we had—it 
was rather roundabout—the information to the ef- 
fect that he had been securing stock. We knew about 
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some stock that he had been buying from—we didn’t 
know at that time the name of the firm—but from a 
relatively large plywood corporation on an open 
account. 

@. And you got that how, that information? 


A. I frankly can’t tell you exactly how we got 
that, Mr. Shapro. In our business we have people— 
people talk and you learn things through under- 
ground channels that occurred. 

@. Did you, Mr. Ramsay, at the meeting in Mr. 
Pasquinell’s office discuss with any one of the other 
three gentlemen present, namely, Mr. Pasquinelh, 
Mr. Elliff or Mr. Baum the subject of a necessity 
for a notice to be given creditors of [503] the trust 
agreement ? 

A. TI reeall that that subject came up. I believe 
it was Mr. Pasainelli who brought it up. He men- 
ticned under some legal code or something like 
that that should be dene. 

As far as I recall nothing else was discussed on 
this subject. I reeail that. I do not recall that there 
was anything further in the wav of diseussion on 
the subject other than that matter. 

The Court: Well, Pasquinelli said it should be 
done, what did you say? 

The Witness: JI didn’t voice an opinion on it 
one way or the other. 

The Court: Did anyone? 

The Witness: JI do not recall whether anyone 
said anything about it at all. I know that it was 
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generally decided at that time that there would be 
no notice given to creditors. 

Q. (By Mr. Shapro): You said it was gener- 
ally decided, by whom? 

A. By Mr. Pasquinelli, Mr. Baum and Mr. 
Elliff. 

The Court: And not you, Mr. Ramsay ? 

The Witness: No, sir. I had no part in that dis- 
cussion. I was not concerned in that discussion. Mrs. 
Lannin’s guarantee on the note was all the evidence 
—all that we needed. [504] 

Mr. Shapro: You may take the witness. 

The Court: This witness is not particularly per- 
suasive to me, if you want to save time. 

Mr. C. Huntington Jacobs: Yes, your Honor. 
I will merely bring out one or two points. 


Cross Examination 

@. (By Mr. C. Huntington Jacobs): Mr. Ram- 
say, you have told Mr. Shapro and the Court that 
you had no present recollection of ever having seen 
this trust agreement before this trial? 

fee Yes, Sir. 

Q. Now you were examined under Section 21-A 
of the Bankruptey Act by myself in the presence of 
Mr. Robert Jacobs and Mr. Ehrkenson before Ref- 
eree Abrott in his office in Oakland, were you not? 


mm, Mes, sir, 

Q. And you recall the circumstances? 

A. Yes, sir. 

Q. Did you not on that occasion give—were you 
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not on this occasion asked the following questions 
and gave the following answers to them? 

I have only one copy, Mr. Shapro. 

“Q@. Have you never seen the trust agreement 
that I have just been mentioning ? 

‘*A. Yes, sir, I have seen it. 

“Q. When did you first see it? [505] 

“A. Possibly within a day or so, after it was 
executed and I left the copy which we have in my 
hands, but I can say I do not recall the exact date.” 

Q. Were you not asked those questions and did 
you not give those answers to them on that occasion ? 

A. If that is in the records, I must have said 
that, yes, sir. 

Q. Do you remember now that you did see the 
trust agreement within a day or so after it was 
executed, don’t you? 

A. Mr. Jacobs, I still must say that I do not 
recall. I definitely have no recollection of it. I do 
not deny it that I did not see it. 

Q. You mean by that, I take it, that you do not 
deny that you did see it, isn’t that what you meant? 

A. Jdeny that I did see it, but I do not recall it. 

Q. You don’t at this time have any recollection 
of the matter that was referred to in the testimony 
that I have just read? 

A. The only time that could have been, Mr. 
Jacobs, would have been at the Bermuda Palms 
that night. 

The Court: But you just testified a moment ago 
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that you did not see the trust agreement at Ber- 
muda Palms, didn’t you? 

The Witness: No, sir. I said I do not recall 
having [506] seen it. 

Q. (By Mr. Jacobs): Did you take notes of the 
meeting that you have referred to in Mr. Pas- 
quinelli’s office. e Wo, sim 

@. You took no notes at all? AY No, ‘Sir 

Q. Did you take notes of the meeting that you 
have just referred to in Mr. O’Connor’s office? 

Ee Mo, sir. 

@. Your answer is now you are positive to that 
effect, you are quite sure you did not? 

A. As nearly as I can remember, yes, sir. 

Q. I thought you told Mr. Shapro and the Court 
that your recollection was hazy as to what occurred 
at those meetings. 

Now are you quite positive of what you are say- 
ing now, that you made no notes? 

A. As far as I ean recall, I made no notes, yes, 
sir. 

Q. I have already reminded you of the occasion 
on which you gave testimony under Section 21-A 
before Judge Abrott. 

Were you not on that same occasion asked these 
questions and did you not return these answers to 
them? 

The Court: Page and line, please. 

Mr. Jacobs: Page 13, your Honor, line 5. 

“Q. Did you make any notes on the subject 
matter of any of these interviews that you had with 
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these [507] people?”’—referring to Mr. O’Connor 
and Mr. Pasquineil.. 

“A, I did at the time—business notes, yes. 

“Q. Have you still got them?’ 

“A. I do not.” 

Q. Didn’t you so testify on that examination? 

A. If that is in the records, Mr. Jacobs, I must 
have testified to that extent, yes, sir. 

Q. Well now, don’t you recall at the present 
time that you did make notes of these meetings that 
you had in Mr. O’Connor’s office and Mr. Pas- 
quinelli’s ? 

A. Mr. Jacobs, I do not recall. I would have no 
reason to tell you differently if I didn’t. I do not 
recall of having made any notes. 

Q. You say that you kept these—I mean this 
worksheet of dated accounts receivable? 


A. Yes, sir. 
Q. And you kept them only until that note had 
been procured ? A. Yes, sir. 


Q. And then you did what with them, destroyed 
them ? A. Yes, six. 

Q. And you destroyed at the same time the 
tapes that were taken on that occasion that you have 
mentioned ? 

A. That is correct. In fact, Mr. Jacobs, I be- 
lieve if my memory is correct I destroyed them in 
the presence of Mr. Hunter. By “destroy them,” 
I mean we threw them away. [508] 

Q. When did you do that exactly ? 

A. It was subsequent, I know, to the time when 
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this October transaction cleared, I suppose that is 
what you mean. 

IT believe that it was two or three weeks after that. 

@. And where were you then? 

A. In San Francisco in our office. 

Q. Isee. And you had asked Mr. Hunter what 
you ought to do with them, did you, on that occa- 
sion, and he told you to destroy them? 

A. Yes, sir. 


Q. When you tell us that you found only eleven 
or twelve thousand dollars, records of only eleven 
or twelve thousand dollars of accounts payable, are 
you giving us a clear recollection or are you giving 
us a rough estimate? 

The Court: I don’t believe that was his testi- 
mony, Mr. Jacobs. 

Mr. Jacobs: I had it on my notes. Maybe I am 
in error. 

The Court: It was only eleven of the twelve 
thousand dollars of the accounts payable other than 
that owed to T'win City. 

Q. (By Mr. Jacobs): That is what I really 
Should have asked him. Thank you very much. 

Other than Twin City? A. Yes, sir. 

Q. Now are you giving us a clear recollection or 
is your [509] recollection hazy on that part also? 

A. As nearly as I can recall that is correct. That 
is something that I actually wrote down and tabu- 
lated. I passed that information on to both other 
parties of our firm. 
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Q. Did you ask any questions as to what other 
obligations Mr. Elliff owed at that time, if any? 

i @No, sit, Idid not 

Q. Did you ever on any of these occasions when 
you came to their place of business during that 
week, this series of some seven visits, six or seven 
I think you said, did you ever ask them for any 
information that they refused to give you? 

A. No, sir. 

Q. And did you ever ask them for any informa- 
tion that they refused to give you? Did you ever 
ask them to produce any records that they didn’t 
produce? A. No, sir. 

Q. Now did you on any other occasion than this 
last occasion when you sat down and compiled this 
list of receivables, did you on any other occasion 
than that during these six or seven visits examine 
the records of this concern? 

A. I believe that that was the only time that we 
actually made a physical check of the records. 

Q. The records were there on all other occasions, 
were they not? 

A. They were, as far as I know, they were. [510] 

Q. But you didn’t examine them on any of these 


other occasions ? A. No, sir. 
Q. There were a great many of them, were there 
not? aah ant 


A. I don’t believe that there was too many, Mr. 
Jacobs. The records were available in this book 
form. They had little tabular sheets on them and 
the accounts payable were mainly invoices that 
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were due and/or payable that were in a tub file 
at taat, time. 

And we actually made a check of that plus a 
few that had been posted already. The records 
were not voluminous at that time at all. 

Q. So that you could easily examine all of them? 

Am I correct in understanding you you could 
easily examine all of them in the three hours on 
this last occasion that you devoted to that test? 

A. It was quite a bit longer than three hours, 
Mr. Jacobs. 

Q. How long do you think it really was? 

A. I would say it was seven or eight. We 
began shortly after lunch and it carried on to 
seven or eight o’clock at night. 

Q. To the best of your knowledge, did you ex- 
amine all of their records during that seven or 
eight hours? 

A. To the best of my knowledge, I did. 

Mr. Jacobs: I think that is all I will ask of this 
witness. [511] 

Mr. Shapro: No questions. 


(Witness excused.) 


JOHN W. HUNTER 
a witness for the defendants, sworn. 

Mr. C. Huntington Jacobs: May I interrupt long 
enough to say that I have just been handed a nota- 
tion which has to do with those two certified copies 
that I promised to produce from the Referee’s offi- 
cial records. 
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The purport of this is that he wants me to eall 
him when he gets out today. Now he ordinarily 
adjourns, I believe, about 4:15 or thereabouts. 

I take it that this is the only matter which would 
cause him to call me here in this trial, your Honor. 

The Court: That is Mr. Abrott? 

Mr. C. Huntington Jacobs: The essence of this 
is that we won't be able to produce them until to- 
morrow. That is clear from the notation. 

The Court: All right. 

Direct Examination 

Q. (By Mr. Shapro): ‘Wall you State your 
name, please? A. John W. Hunter. 

Q. And what is your connection with Twin City 
Lumber Company ? 

A. Iam the executive manager. 

@. And were you the manager of its predecessor, 
the Twin City Company? [512] 

A. I was a partner. 

@. Do you know Mr. Elhft? 

A. Yes, I do. 

Q. How long have you known him? 

A. Well, for a number of years, either ’50 or 
751. I am not just sure. 

Q. Did vour company do business with Coast 
Range Lumber Company ? 

Our former company did, yes. 

You sold them merchandise? 

No. We purchased lumber from Coast Range. 
You purchased lumber from Coast Range? 
That is right. 


a 
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@. Was your company ever a creditor of Coast 
Range? A. Yes, it was. 

Q. Were you paid in full? 

A. We were paid in full. 

Q. Do you recall a conference in the Fairmont 
Hotel in San Francisco in 1951 in which Mr. Elliff 
and Mr. Collins participated with you and also Mr. 
Sullivan, I believe ? 

A. I won’t state the date, but I will state we did 
have a meeting with those people plus Mr. Louis 
Pasquinelli. 

@. Do you recall a meeting in your home in the 
latter part of April or first part of May of 1953 
at which Mr. Eliiff and Mr. Collins and you were 
present? [513] 

A. Yes, and a man named John I. Grove was 
also there. 

@. John I. who? A. Grove. 

Q. Grove, G-r-o-v-e? A. , hat. is tie 

Q. Do you recall a meeting at the office at the 
Twin City Lumber Company in San Francisco at 
which you, Mr. Baum, Mr. Elliff participated and 
Mr. Ramsay and Mr. Collins participated from 
time to time? 

A. Yes. There was more than one of those 
meetings. 

®. There was more than one in August of 1953? 

A. I don’t know about August. [I won’t say what 
date the meetings were. 

Q. (By the Court): Don’t you recall a meeting 
in August of 1953 in San Francisco? 
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A. (By the Witness): You Honor, I can’tiell 
you the dates. I know that we had a meeting with 
Mr. Baum and George Elliff on two or three oceca- 
sions. 

Now it could very well have been August or one 
of those, but I can’t state definitely the date. 

Q. (By Mr. Shapro): During this period in 
1953 and in 1954, who in Twin City Lumber Com- 
pany was in charge of the extension of credit? 

A. J was. 

Q. And who during the same period was in 
charge of making [514] collections for Twin City 
Lumber Company? A. [wean 

@. You were at that time? 

ma, Lhat’s reht. 

Q@. Now your company extended credit to Ab- 
bott Lane in 1952 and 1953, did it not? 

A. Yes, it did. 

@. You know who Abbott Lane was? 

A. Jhad never met Mr. Hodes, but I know that 
he was a trade name that they were supposed to 
be operating under. 

Q. “They” meaning who? 

A. Elliff, or Elliff and Hodes. 

Q. Hodes. Can you tell the Court on what basis 
your company extended credit to Abbott Lane? 

A. We talked to George Elliff about how they 
wanted to run—now, they paid their bills—where 
they discounted and so forth. I asked for a finan- 
cial statement of Abbott Lane or Pine Supply and 
of Mr. Elliff himself. 
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Q. Did you get them? 

mw Wes, I did. 

@. Ishow you, Mr. Hunter, Defendant’s Exhibit 
E and Defendant’s Exhibit I and ask you if those 
are the statements to which you have just referred 
in your testimony ? A. Yes, they are. 

@. Now as I understand your testimony the 
basis upon which [515] or the bases upon which 
your company extended credit to Abbott Lane was 
your conversations with Elliff that you have told 
the Court about and those two financial statements? 

Mr. C. Huntington Jacobs: That is leading and 
suggestive, if your Honor please. 

The Court: J think it was; sustained. 

@. (By Mr. Shapro): Mr. Hunter, will you 
tell the Court on what basis or what bases your 
company extended eredit to Abbott Lane? 

A. Well, we knew George Elliff and he had kept 
his word with us in the past. I am quite a believer 
in going along with people who do what they say 
they will do. 

Plus to substantiate that, we had this statement 
here of Pine Supply Company signed by Mr. Hodes 
and Mr. Elliff’s signed by him. The combination of 
the three was our basis for extending them credit. 

Q. Now, Mr. Hunter, referring your attention 
to the meeting in San Francisco at the Fairmont 
Hotel in 1951, was the financial condition of Mr. 
Elliff discussed ? A. Absolutely no. 

Q. Referring your attention to the meeting in 
your home in the latter part of April or the first 
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part of May of 1953, will you tell the Court the 
substance of the conversation in which you, Mr. 
Hlliff, and Mr. Collins participated ? 

The Court: This is the meeting in Los Angeles? 

Mr. Shapro: Yes, your Honor. 

A. Well, the meeting was definitely on a Sun- 
day because we met at the house. We discussed on 
just what George wanted from us. It was agreed 
that we would set up a warchouse and wpon re- 
ceipt of each invoice he would pay us thirty per 
cent of the invoice and we would set the other up 
in a warehouse account. 

Also at that meeting I asked George—as a mat- 
er of fact, I am not too sure but what we didn’t 
get these statements at that meeting, but I can’t 
be positive of that—but I know I called to George’s 
attention this amount of unlisted stocks he showed 
as an asset of $9000.00 Coast Range. 

Q. Are you referring to Defendant’s Exhibit I? 

A. That’s right. And he said, ‘‘Well, I know 
John that that isn’t worth that much.” 

And I said, “Well, George, as far as we are 
concerned it’s not worth anything.” 

He said, “Well, Imay get a little bit out of m1.” 

And then another thing that I asked him about 
was the lot on Mount Hamilton Road in San Jose 
at the evaluation of $5000.00—well, wait a minute, 
I don’t know which one of the two—but I asked 
him about the value of the two lots and he said 
that they were certainly good. 
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So I know that this statement was in my hands 
at the time of this meeting. [517] 

@. And this statement again is Defendant’s Eix- 
hibit I? A. That is correct. 

Outside of the terms of how we were going to 
handle the warehouse and that he would use Doug- 
las Guardian and not Lawrence, why, I would say 
that that was the extent of our conversation as far 
as business went. 

We sat around and had a heer and so on and so 
forth and spent most of the afternoon. 

Q. Was the subject of any of Mr. Elliff’s in- 
debtedness other than what might have been dis- 
closed by that statement, Defendant’s Be ple I, dis- 
cussed at that meeting? 

A. Well, I asked George if this was a correct 
statement and he assured me that it was. 

Q. Now you have testified as to the basis upon 
which your company extended credit to Abbott 
Lane. 

Will you tell the Court on what basis or what 
bases you extended credit to Mr. Elliff after this 
meeting at the end of April or the beginning of 
May of 1953? 

A. Well, on the same basis. As a matter of fact, 
when George called me and told me that Mr. Hodes 
was going to get out of the business, he said he was 
very happy about it due to the fact that since he 
got into this thing further with Hodes that he 
wasn’t too happy with My. Hodes’ reputation and 
thought it would hurt his business at Pine Supply 
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and that he just was very happy about it and now 
he was getting the breaks [518] and things that 
he needed. And that is what it was. 

So we just used the same facts which we have 
here. 

@. Referring your attention, Mr. Hunter, to a 
meeting in the San Francisco office of Twin City 
Lumber Company, do you recall one taking place 
about August of 1953? 

A. I am just sorry, Mr. Shapro, but 1 ang 
tell you the date. I know that we certainly had a 
meeting with those two fellows in that office, yes. 

I know on at least one or two occasions there 
was a meeting with George Elliff in there. 

@. Do you recall a meeting in the San Fran- 
cisco office at which Mr. Baum and Mr. Elliff and 
yourself were present and Mr. Ramsey and Mr. 
Collins were in and out? 

A. Yes, I certainly do. 

@. Was there more than one like that in San 
Francisco ? 

A. I ean’t be positive that Mr. Baum was there 
on more than one. But I think he was there on two. 

. Wull you tell the Court what was said by the 
various parties in substance at the meeting at which 
you and Mr. Elliff and Mr. Baum conducted and 
the one at which Mr. Ramsey and Mr. Collins were 
in and out? 

A. Yes. We had been trying to get an up-to- 
date current picture on what their business was 
doing. Mr. Elliff had called in Mr. Baum to take 
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off the trial balance and get up a statement and get 
a clear picture to present to us. [519] 

Frankly it had gone on for weeks and we never 
vot it. They came in as always to assure us that 
everything was all right, that Mr. Baum was hav- 
ing a httle difficulty with the records because they 
hadn’t been kept properly, but everthing was fine, 
and that some of their aceounts were slow but all 
they needed was a good man to factor their inter- 
est, and they would he fine. 

In fact—well, they told me that if they didn’t 
make arrangements now—this was at one of these 
meetings, I can’t be positive that it is the same 
meeting — but if they didn’t make arrangements 
with these people, with the people they were dealing 
with now, that it was more satisfactory that they 
were going to change to another factory. 

If they didn’t do that, make better arrangements 
to get their accounts receivable factored, that they 
were going to take them to another man to take 
eare of their business. 

Q. (By the Court): What do you mean by 
“factor” ? 

A. (By the Witness): Well, your Honor, you 
take an accounts receivable invoice that you have 
invoiced your customer and you go to the banks 
and the banks normally advance you sixty to sixty- 
five per cent on that account receivable. 

Q. (By the Court): Sometimes they will be 
higher and sometimes not that much? 

A. (By the Witness): And sometimes they will 
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take them with recourse. In other words, if they 
don’t collect them they [520] will be back on them, 
demand them, the invoicing. 

Sometimes they will take them without recourse. 
And in addition to banks, there are a lot of private 
individuals who do that same thing that Elliff was 
doing with a private individual here in San Fran- 
cisco. 

@. (By Mr. Shapro): Now at the meeting that 
you have just related the substance of, was any 
new plan of financing, other than the possibility of 
increasing the factoring discussed ? 

A. No. On a couple of occasions, George asked 
me if we would be interested in factoring his ac- 
counts receivable. 

I said, “George, no, we wouldn’t.”’ 

We weren’t in that type of business and we didn’t 
have time for it and that we wouldn’t be interested. 

That was the only thing new that was discussed 
at that meeting. 

@. Did Mr. Eliff at any time within your recol- 
lection tell you anything concerning his personal 
indebtedness other than what is indicated by the 
statement that you have in your hand, Defendant’s 
Exhibit [? 

A. Absolutely no unless that you count way back 
when I saw George occasionally at San Jose when 
he was down seeing Ben Clement and we used to 
talk about Coast Range and asked him how it was 
coming out. 

George said, “It’s all water under the bridge. I 


qr 
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have [521] got it all beat but it cost me some 
money.”’ 

Q. You say “‘way back,” can you put a year on 
that? 

A. Well, it was prior to when we went into this 
agreement with George. 

Q@. Was it before May of ’53? 

A. Yes, yes. 

@. Did you, Mr. Hunter, suggest to Mr. Elliff 
at any time Mrs. Lannin as a possible guarantor of 
his obligations ? A. Absolutely no. 

(). In the latter part of September of 1953 you 
had several telephone conversations with Mr. Elhff, 
did you not? 

A. I have had several, but now again I hate 
to tie 1t dewn. 

Q. Well, the evidence before the Court shows 
that it was during that month that either two or 
three of his cheeks bounced ? 

A. Iwill say yes, that was the month, yes, that’s 
right. 

@. Will you tell the Court the substance of those 
telephone conversations, both what you said and he 
said as far as you recall? 

A. That is a very hard question for this rea- 
son, that I just don’t like to be positive. But I 
know that conversation must have been that George 
would have to pay us and pay us as he agreed to 
pay us. 

I will make the statement—— 
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Mr. Jacobs: I am going to interrupt, if I may, 
to his testimony. [522] 

The witness says ‘‘He knows it must have been,” 
so and so, but he can’t recall exactly. Can’t we have 
his recollection instead of his inference? 

The Court: I think that is correct. I think you 
should give your recollection of the substance of 
the conversation or conversations that you had 
with him. 

A. (By the Witness): My recollection then, 
your Honor, was that I told George that these 
checks had been returned and that it wasn’t right, 
that he had promised to pay us and we wanted 
him to pay us. 

And whether it was right at this time or not, I 
don’t know. But I know in one case George told me 
that one of the checks that was returned was due 
to the fact that one of the checks that he had got- 
ten from his customers had been refused at the 
bank and that consequently sent our check back. 

Q. (By the Court): Well you were consider- 
ably agitated at that time about these bad checks, 
weren’t you? 

A. (By the Witness): In September? 

Q. (By the Court): Yes. 

A. (By the Witness): Very agitated. 

Q. (By the Court): And you were trying to 
get him to pay? 

A. (By the Witness): That is correct, without 
qualification. 
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Q. (By the Court): You were pretty positive 
about it, weren’t you? 

== (By the Witness): Yes, sir. [523] 

The Court: All right. 

Q. (By Mr. Shapro): Mr. Hunter, I show you 
Defendant’s Exhibit I’ which has been received in 
evidence. Will you look at that please? 

A. I know the letter. 

@. You know the letter. You will notice on the 
face of it in a handwriting other than the hand- 
writing of the body of the letter the date February 
ord, 1954, written. 

In whose handwriting is that, if you know? 

A. That is mine. 

@. And what does the date represent? 

A. I asked myself the same question when I 
found this letter in a file that I had entitled “Pine 
Supply” in a drawer halfway buried. 

The only thing I could tell myself then and I 
answer to the Court now is that that was the date 
that I got this letter. 

Q. (By the Court): Where did you get it? 

A. (By the Witness): It was in a Pine Supply 
folder that I had some Pine Supply stuff. 

As a matter of fact, your Honor, those checks, 
those three checks that have been brought up here 
were there. 

@) By the Court): That didn’t come in the 
mail you don’t mean? 

A. (By the Witness): Oh, yes—no, I didn’t un- 
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derstand your [524] question. I thought you said 
—I thought you meant where did I get it. 

When I found it it wasn’t in the regular Pine Sup- 
ply folder is what I am trying to say, correspond- 
ence file. But it came through the mail, yes, sir. 

Do I make myself clear to you now? 

Q. (By the Court): Well, I don't know. You 
said you found it in a folder, as I understand? 

®. (By Mr. Shapro): That is reeently, you 
say ? 

Q@. (By the Court): Now vou said it came in 
the mail, where did vou find 1t? 

A. (By the Witness): Your Honor, it Was 
mailed to us by someone. I don't know who, I as- 
sume it was by George Elliff. Instead of—and I 
received it, I believe, back in February Srd, “3%— 
but instead of having it filed, instead of it beimg 
filed in the correspondence file with Pine Supply, 
it was in a folder which I found in my desk here 
when I made a complete search here last week or 
so to get the last scrap of anything we might have 
had concerning this ease. 

@. (By the Court): Then vou found it recently. 
Do you recall now whether it originally came in the 
mail when you first got it or did it come to some 
other place? 

A. (By the Witness): Yes. I am sure a did, 
it came in the mail. 

Q. (By the Court): To you at Los Angeles? 

A. (By the Witness): It would have come to 
the office. 
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Q. (By the Court): Or up here? 

A. (By the Witness): No, in Los Angeles. 

Q. (By the Court): I want you to reconstruct 
what might have happened. I want to get your 
memory of it. 

A. (By the Witness): Well, your Honor, I got 
this letter, and I can remember it just as well as 
well ean be. 

Q. (By the Court): Let me see that letter again. 

Well, do you recall getting it shortly after you 
had a conversation on the telephone with Mr. Elliff 
im which there were some harsh words spoken? 

A. (By the Witness): Yes, sir, I do. 

Q. (By the Court): Well, did you get the letter 
shortly after that? 

A. (By the Witness): Yes. 

The Court: All right. 

Q. (By Mr. Shapro): Mr. Hunter, I show you 
Defendant’s Exhibit J which is a financial state- 
ment of Pearl K. Lannin and ask you if you can 
recall when that was received by you? 

A. I am not positive, but I believe that I re- 
ceived this when I got the note. 

Q. And do you recall when you got the note? 

A. The note, to the best of my recollection, was 
delivered to my home by Mr. Hlliff. 

Q. And your best recollection is that the finan- 
cial statement [526] in question came with it? 

A. That is right. 

Q. (By the Court): Didn’t you have some in- 
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formation about Mrs. Lannin prior to the time you 
took the note? 

A. (By the Witness): Yes, sir, I certainly did. 

@. (By the Court): You weren’t relying on this 
financial statement, were you, but you didn’t have 
one? 

A. (By the Witness): No. May I tell you what 
I did rely on? 

The Court: Yes. 

A. (By the Witness): All right. I knew Mr. 
Louis Pasquinelli, knew his reputation, being a 
member of the board and highly respected in his 
community. 

Myr. Pasquinelli assured me over the telephone 
that Mrs. Lannin was good for a _ considerable 
amount of money, more than the amount of the 
note that we were talking about. 

That was good enough for me. 

The Court: All right. 

®. (By Mr. Shapro): Mr. Hunter, did you re- 
lease the warehouse to Mr. Elliff or Mrs. Lannin 
before or after your receipt of that financial state- 
ment, if you ean recall? 

A. Well, gee, I am not sure. I think it was after 
but I don’t know. 

@. You are not sure? 

A. I am not sure, no. I am pretty sure we 
wouldn’t. The only reason I am pretty sure we 
wouldn’t release it until we [527] got this—but to 
tell you positively, I can’t. 

Q. Mr. Hunter, I show you Plaintiff’s Exhibit 
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7 in this case which is the trust agreement about 
which we have heard considerable in this case, and 
ask you whether or not first you ever saw that prior 
to the time this htigation commenced ? 

fee did not. 

Q. Did you see a copy of it? 

A. I did not. 

@. Did you receive along with the financial 
statement of Mrs. Lannin 

Pee 2 oant to qualify that. I say I did not. I 
certainly don’t have any recollection of that. I don’t 
think I did and I certainly can’t remember. 


Q. Do you know whether or not it was enclosed 
or a copy of it was enclosed with the financial 
statement of Mrs. Lannin and the $28,000.00 note? 

A. Iwill say that it certainly was not. 

Q. (By the Court): Didn’t you know that there 
was a trust agreement being executed, whether or 
not you saw it? 

A. (By the Witness): Yes, I did. 

Q. (By the Court): You knew the terms of it, 
didn’t you, that Mr. Pasquinelli was going to be 
the trustee and would handle the money? 

A. (By the Witness): That is right, sir. 

Q. (By the Court): You knew about that? 

A. (By the Witness): Yes, sir. 

Q. (By the Court): And payments were to be 
paid to Pasquinelli and by him out of such monies 
that might be received? 

A. (By the Witness): Your Honor, I knew 
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about that, but whether I knew about it before 
we got the note or after, I don’t know. 

The only reason that we made this deal was that 
Mr. Pasquinelh said Mrs. Lannin had more than 
$28,000.00. That is all I cared about. 

Now that is the truth of the matter. 

@. (By the Court): But you did know that 
there had been a trust agreement discussed and 
that there was one in existence, and that Mr. Pas- 
quinelh was to be the trustee? 

A. (By the Witness): Yes, sir. But I don’t 
know whether I learned that before we got the note 
or right after. It was all right in that close period 
of time. 

But I can’t truthfully tell you if it was right 
before or just after or just when it was. 

Mr. Shapro: ‘You may cross examine. 

The Court: Do you want to get Mr. Abrott at 
4:15? You ean’t finish with this witness today. 

Mr. Jacobs: No, it is impossible. 

The Court: All right. Now how do we stand on 
time ? 

Mr. Shapro: I think when the subject of such 
rebuttal as the plaintiff may have when this wit- 
ness is finished, the [529] defendants will be 
through. 

Mr. Jacobs: I can say that there will be mighty 
little, if any, rebuttal. 

The Court: In other words we will finish to- 
morrow morning. 

Mr. Shapro: Maybe tomorrow morning. 
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Mr. Jacobs: We can argue this case and com- 
plete it with the argument tomorrow, I think, with- 
out any doubt if your Honor is willing to hear 
argument. 

The Court: All right then. Until tomorrow 
morning at ten o’clock. 

(Thereupon this hearing was adjourned until 
10:00 o’clock am. of Tuesday, November 29, 
1955.) [530] 


Tuesday, November 29, 1955 
10:00 A.M. 

Mr. C. H. Jacobs: I now have the exhibits that 
I mentioned yesterday, if your Honor please, and 
they, each of these in this group of copies of the 
Referee’s Register is separately certified. 

The Court: Is what? 

Mr. C. H. Jacobs: Is separately certified. 

The Court: All right. 

Mr. C. H. Jacobs: So that I will simply offer 
them as plaintiff’s next in order. 

The Court: All meght. Exhibit 20. 

(Whereupon the group of minute book en- 
tries in matter Bankrupt No. 43322, George F. 
Hilhff, received in evidence and marked Plain- 
tiff’s Exhibit No. 20.) 

Mr. C. H. Jacobs: I might mention to the Court 
that I—I call the Court’s attention to the fact that 
they show only 12 hearings here in this District. 
The hearings, as your Honor will observe, in sev- 
eral instances, concluded in both examinations and 
proceedings relevant to the Lannin claim, so that 


504 Ralph EF, Williams, et al. vs. 


I was required to attend here in this District on 
only 12 occasions where I thought that I attended 
on 14. These do not naturally cover the Los An- 
geles hearings. 

Now, in this list of claims, which I have also 
[53LA] received certified by Judge Abrott, I find 
an error in respect of the claim of Pearl K. Lan- 
nin, which I have examined and which is actually 
in amount approximating 16,000 odd hundred dol- 
lars. 

Mr. Shapro: It should be $16,784.98. 

Mr. C. H. Jacobs: $16,784.98. I think we can 
stipulate to that. 

My. Shapro: Yes. It is a typographical error, 
your Honor. 

Mr. C. H. Jacobs: We will offer it subject to 
that correction. 

The Court: That is a list of claims? 

Mr. C. H. Jacobs: Yes, your Honor. 

The Court: Exhibit 21. 

(List of ‘claims received in evidence and 
marked Plaintiff’s No. 21.) 

The Court: While we are on the question of 
claims, not being familiar with bankruptey pro- 
cedure as you gentlemen are, you say that the time 
expired normally for filing of claim by Twin City 
but there was some possibility of that being ex- 
tended. To what were you referring? 

Mr. C. H. Jacobs: It has reference to the same 
section that Mr. Shapro mentioned. 

Mit Shaper 57 (ie 

Mr. C. Ho Jacobs: 57). [5324 


C1 
cl 
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Mr. Shapro: May I read it to your Honor? 

The Court: Yes. 

Mr. Shapro (Reading): 

“Except as otherwise provided in this title, all 
claims provable under this title, including all claims 
of the United States and of any State or subdivi- 
sion thereof, shall be proved and filed in the man- 
ner provided in this section. Claims which are not 
filed within six months after the first date set for 
the first meeting of creditors shall not be allowed: 
provided, however, that the Court may, upon appli- 
eation before the expiration of such period and for 
cause shown, grant a reasonable fixed extension of 
time for the filing of claims by the United States 
or any State or subdivision thereof: provided fur- 
ther that, except in proceedings under Chapters 10, 
11, 12 and 13 of this title, the right of infants and 
insane persons without guardians, without notice 
of the bankruptcy proceedings, may continue six 
months longer.” 

Then this is the part that comes in: 

“And provided further that a claim arising in 
favor of a person by reason of the recovery by the 
trustee from such person cf money or property, 
[533] or the avoidance by the trustee of a len 
held by such person, may be filed with 30 days from 
the date of such recovery or avoidance, but if the 
recovery 1s by way of a proceeding in which a final 
judgment has been entered, against such person, 
the claim shall not be allowed if the money is not 
paid or the property is not delivered to the trustee 
within 30 days from the date of the rendering of 
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such final judgment, or within such further time 
as the Court may allow.” 

That is the provision to which we were address- 
ing ourselves as an exception. 

The Court: In this proceeding, if there was a 
recovery against Twin City or setting aside—— 

Mr. C. H. Jacobs: Setting aside—— 

Mr. Shapro: Under that section, I would say 
to vour Honor, that it would appear—I mean it 
appears to me that if there were recovery in this 
action in favor of the trustee on a money basis, 
that the Twin City would still be in a position 
within 30 days of the judgment becoming final, and 
if the judgment were paid within 30 days, to file 
emelaiiy for it. 

The Court: I see. 

Mr. C. H. Jacobs: That is, if your Honor found 
thev had any claim against the bankrupt at all on 
this note. [53+] 

The Court: I see. 

Mrs. C. H. Jacobs: Which is a matter that we 
will cover in our argument. 

The Court: Very well. 


JOHN W. HUNTER 
resumed, previously sworn. 


Cross Examination 
Q. (By MreC. H. Jacobs) :..Mir.,Ramsgage gaon 
told us yesterday that in a conversation with Mr. 
Elliff, which took place, I believe, on May the 3rd 
of 1954—— 
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Mr. Shapro: ‘53. 

Q. (By Mr. C. H. Jacobs): ——of 1953—thank 
you, Mr. Shapro—the matter of his real property 
on Mount Hamilton was discussed. Am I right 
about that? 

The Witness: Your Honor, my name is Hunter. 
I don’t know whether he wants to ask Ramsay. 

ey (By Mr. C. H. Jacobs): Myr. Hunter—I beg 
your pardon. Thank you. 

A. I looked at the statement and started to men- 
tion one of those two pieces of property by name, 
and then I corrected myself and said we discussed 
the property but I couldn’t be positive just which 
piece it was. We discussed his property values and 
he said he thought they were worth that much or 
more. That was my statement. 

Q. Now, you asked him at that time, I assume, 
whether he [535] owned that property free and 
clear of liens, did you not? 

A. I would certainly think I did, Mr. Jacobs. 

@. Didn’t he tell you that it was encumbered ? 

A. If I asked him, he certainly didn’t, because 
the only thing that we discussed—we discussed the 
statement and I made the statement to the effect 
that I didn’t think there was any value —the 
$9,000.00 asset—I believe it was $9,000.00—it shows 
in that statement—of his Coast Range stock. 

Q. Mr. Hunter, you say that you are certain he 
didn’t if you asked him. You imply you are not 
certain whether you asked him or not. Can you 
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search your memory and give us the positive an- 
swer to that? 

A. Mr. Jacobs, from that period of time I was 
positive as anyone can be. I would say that—I 
mean, I know that I asked him about those values 
on that statement, yes, sir. 

Q. Now, did you make any investigation to dis- 
eover whether there were hens of record against 
that property ? A. No, sit, Jl did net, 

GF Not ateallz A. None at all. 

Q. You didn’t cause Mr. Ramsay or Mr. Collins 
or anybody else to look at the official records of 
Santa Clara County? A. No, sir,1 didiiien 

@. Are you quite positive that Mr. Elliff did 
not tell you [536] in that connection that this prop- 
erty was encumbered by a trust deed in favor of 
his mother-in-law, Mrs. Lannin ? 

A. Mr. Jaeobs, I am very positive that he did 
not tell me that. 

Q. And you are equally positive that he told 
you it wasn’t encumbered at all—was that your 
testimony ? oe oes, ii iS, Sit, 

Q. Now, all of this grew out of this financial 
statement that you have referred to—this conversa- 
tion about this Mount Hamilton property—I mean, 
you are positive now that you had the financial 
statement before you at the time you conducted 
this conversation with Mr. Elliff? 

A. Regarding this Mount Hamilton property? 

Q. Yes. Al Yes, iin, "sit 

Q. When you had your conversation with Mr. 
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Pasquinelli regarding the responsibility of Mrs. 
Lannin, you say you had that conversation with 


him by telephone? A. That’s right, sir. 
@. And you can’t remember the date of the con- 
versation ? Pa iat s rielit, sir. 


Q. Can you remember whether it was before or 
after October the 6th, 1953? 

A. No, I can’t, but it was in a few days one 
way or the other. I am sure that it was before we 
signed the warehouse releases. [537] 

@. You don’t recall whether it may have been 
after October the 8th, 1953? 

A. I just answered you, Mr. Jacobs, that I am 
not sure whether it was just before or just after. 
I know it was before we signed the warehouse re- 
leases. I signed them, I am sure of that, Mr. Jacobs. 

The Court: When did you sign those? Did they 
have any date on them? Do you have them here? 

Mr. Shapro: Yes, I have them. 

The Witness: I can 

Mr. Shapro: May I show this to the witness? 

The Court: Yes. Show it to counsel. 

(Counsel examining. ) 

Q. (By Mr. C. H. Jacobs): Are those docu- 
ments that Mr. Shapro just handed you, the ware- 
house releases that you just referred to? 

Ae Yes, sir. 

@. Now, they don’t show, do they, the date on 
which you personally signed them? 

A. I don’t know that they do. No. In other 
words, I don’t know whether this date—actually, I 
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don’t know whether this date is whether Mr. Eliiff 
signed them or whether I signed them. I know that 
I signed them while I was in San Francisco in the 
Douglass-Guardian warehouse office. [538] 


@. In the Douglass-Guardian warehouse office. 
Do you reeall the date when you went there? 

A. No, I don’t, but it was shortly after we got 
the note, because I know I turned the note over to 
the Canadian Bank of Commerce. 


Q. You got the note from Mr. Elliff, did you 
not, about the 10th of October, or shortly after—— 


My. Shapro: 11th. 


@. (By Mr. C. H. Jacobs): The 1] th, omediie- 
abouts ? A. Mesm@sir: 

Q. So that it would have been after the 11th 
that you went to San Francisco. Did vou go the 
next day, or how long after that did you go? 

A. It was right shortly after that, Mir Fabs, 
because there is a letter here that I wrote from 
San Francisco with a memo No. 58 to Miss Swan- 
son, returning our copies of these releases, 

®. Now, did vou return those copies on "he 
same day on which you signed the originals? 

A. I couldn't be positive of that, Mr. Jacobs. 
I wouldn't say. 

Q@. Either the next day or the—— 

A. I wouldn't be positive of that. "Gertammly 
within a few days. It could have been the same day. 

Q. We can safely say then that you signed the 
releases on [539] or about the 14th, can we? 
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A. I would say give or take a day or two one 
way or the other. 

Q. Of October. 

The Court: Why do you say the 14th? 

Mr. C. H. Jacobs: Because—I say the 14th be- 
cause that is the date prior to the date that this 
memorandum that he sent down to his—to Miss 
Swanson in Los Angeles 


The Court: The memorandum was dated the 
15th. 

Mr. C. H. Jacobs: Yes, sir. 

Mr. Shapro: Yes, sir. 

a eCby MrecC. H. Jacobs): Now, -does»that 
clarify your memory as to when you had this tele- 
phone conversation with Mr. Pasquinelli? 

A. No, sir, not any more than it did before. 

Q. As a matter of fact, Mr. Hunter, didn’t you 
get your information regarding Mrs. Lannin’s re- 
sponsibility from Mr. Ramsay? 

A. I got it from both sources, Mr. Jacobs. 

Q. Well, what two sources do you refer to now 
in that answer? 

A. From Mr. Ramsay and from Mr. Pasqui- 
nelli. 

Q. Did you get 1¢ from any other source? 

oe Wo,*sir. 

Q. So you didn’t pay attention to the statement 
[540] of Mrs. Lannin’s—that is, the financial state- 
ment of Mrs. Lannin—at all; is that your testi- 
mony? 
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A. No; no, it certainly is not. May I digress? 

The Court: If you want to explain your answer, 
you may. 

A. Yes, sir. When Mr. Ramsay called me and 
told that My. Elhiff had made the proposition to 
get his mother-in-law, Mrs. Lannin, to take care of 
these notes, and asked if it was all right to take 
eare of the warehouse receipts on the open account 
—asked me if it was all right—I said, “Yes, if Mrs. 
Lannin’s statement is all right, and if her finan- 
cial worth is all right,” and I had heard that it 
was. To what extent, I had no knowledge at that 
time, except hearsay. Later, between the date Mr. 
Ramsay called me and the time that I signed the 
warehouse releases, I talked to Mr. Pasquinelli, and 
he told me that Mrs. Lannin was certainly finan- 
cially responsible and a woman of considerable 
means. 

In addition to that, I feel—well, I know because 
I rechecked my memory last night, to be honest 
about it—that Mr. Ramsay went to the Bank of 
America. He said the man he talked to, Mr.—was 
Mr. Young 

Q. (By Mr. C. H. Jacobs): Now you ate giv- 
ing us something that Mr. Ramsey told you he did, 
are you? 

A. Well, I know at the time that we had that 
information and I am sure, if you will read that 
testimony, I mentioned [541] that I thought we 
had talked to the bank, in that deposition, and then 
when Mr. Elliff brought the note down, he had Mrs. 
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Lannin’s statement and I looked at Mrs. Lannin’s 
statement, 

Q. Well, now A. And that—— 

@. We know that you got this information from 
Mr. Ramsay prior to October 6, when the note was 
dated, is that right? 

A. No, sir, I didn’t say that. I can’t tell you 
just exactly whether it was a day or two before 
the note was actually signed or the date. I will say 
that all our information, the note, Mrs. Lannin’s 
statement, Mr. Ramsey’s statements to me, were all 


given to me to satisfy me that Mrs. Lannin’s guar- 
antee was good hefore I signed the releases in the 
Douglass-Guarandian warehouse office. 

Q. I see. But you can’t give us the order in 
which you got this information? 

feeeo, sir, I can’t. 

Q. You may have got the information from Mr. 
Pasquinelli after you had received the financial 
statement from Mr. Ellift? 

A. I would doubt that, Mr. Jacobs, but it is 
possible. 

Q. You may have got it even—the information, 
from Mr. Ramsay, that you referred to, subsequent 
to receiving the financial statement? 

A. That’s possible, yes. [542] 

The Court: Well, now, what do you mean by 
that, got the information? What information from 
Mr. Ramsay? What information could you get after 
you got the financial statement? 

A. Your Honor, you are asking me that? 
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The Court: I am asking you, yes. 

A. Yes. I didn’t know you were talking to me. 
I didn’t know. I thought you were talking to Mr. 
Jacobs, sorry. 

We could have gone to the bank and verified 1t, 
your Honor, is what I had in mind, could have 
gone to the bank. J don’t think we did. I think I 
got that information before. The only thing I will 
say I am positive of, and I say it without qualifi- 
eation, that before we signed the warehouses re- 
leases—I signed it personally—that we had this 
information before us. That is just prudent busi- 
ness. 

Q. (By Mr C. oH. Jacobs): When «digi 
Ramsay report to you that the note had been exe- 
cuted? Did he ever do so? 

A. Well, I am sure he did, but I couldn’t tell 
vou the date. 

Q. Was it before you received the note from 
Mr. Elif? 

A. I would certainly think it was, but I couldn’t 
tell you for sure. 

Q. Didn’t he at that time give you the report 
that you have referred to abont his investigation 
of Mrs. Lannin’s condition? [543] 

A. I would certainly think he did, Mr. Jacobs, 
Ves. 

Q. And didn’t he at that time report the entire 
transaction to you, everything that had happened 
in regard to this transaction ? 

A. I would certainly think he did. If you have 
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reference—there was a trust agreement—I would 
think he probably did. I wouldn’t say yes or no. 
IT will say, without qualification, that the main thing 
Wwe were interested in was the note. 

Q. That isn’t what I asked you, Mr. Hunter. 

fe © am sorry. 

@. I asked you whether he didn’t report the 
entire transaction to you before you ever received 
these documents from Mr. Eliiff. 

Mr. Shapro: I am going to object to that, the 
form of the question, 1f your Honor please, as eall- 
ing for the conclusion of the witness. 

The Court: I think it does call for the conclu- 
sion. 

Mr. C. H. Jacobs: I will withdraw it. 

Q. What I want to know is what Mr. Ramsay 
reported to you when he called you on that occa- 
sion. You now remember, I take it, that he did 
eall you? 

A. Mr. Jacobs, that’s been so long ago I can’t 
tell yon exactly what he told me on that telephone 
conversation. 

Q. Do you remember his mentioning the trust 
agreement? [544] 

Peeeleeant say that I do; I can’t say that I 
don’t. All I can say is I truthfully don’t remember. 

Q. Mr. Hunter, when did you first know—when 
did you first hear of these meetings that took place 
on October the 6th and October the 8th? 

A. Are they the meetings with Mr. Pasquinelli 
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and Mr. O’Connor—are those the meetings you re- 
fer to? 

@. Yes, when did you first hear they occurred 
or were going to occur? 

A. Frankly, I never heard about the O’Connor 
meeting until yesterday. Now, the Pasquinelli meet- 
ing I heard about—and I heard about it the time 
it was going on because Bill would call me. At 
least I don’t recollect the O’Connor meeting until 
yesterday. I certainly don’t. 

@. From whom did you hear about them the 
first time ? A. About these meetings? 

Q. Yes. A. My. Ramsay would call me. 

®. Did he eall you on this occasion? 

A. On which occasion, sir? 

@. In regard to these mectings, reporting about 
these meetings. 

A. To the best of my recollection, Mr. Jacobs, 
Mr. Ramsay never mentioned having a meeting with 
Mr. O’Connor. Now, he did tell me that he was at 
a meeting with Mr. Pasquinelli [545] to draw up 
the note, [ am sure 

The Court: What was that? 

A. He did tell me he was in some meetings, your 
Honor, with George, and I don’t know who else— 
f don’t remember exactly—to draw up the note and 
finalize this deal and that was at the time it was 
being made. 

Q. (By Mr. C. H. Jacobs): You mentioned plu- 
rality of meetings—you mentioned more than one. 
Did he mention more than one in this report? 
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A. Mr. Jacobs, he didn’t give me any written 
report. I said 1t was a telephone conversation. I’m 
Sorry. 

@. I am referring to your telephone conversa- 
tion. 

A. I don’t know whether it was one meeting or 
more meetings. It’s just been too long ago. 

Q. Now, didn’t he, in making that verbal report 
to you by telephone, tell you what had transpired 
at this meeting or these meetings? 

A. I would say he certainly did; anything he 
felt was important for me to know. 

@. Now, when did you first see this trust agree- 
ment ? 

A. I don’t know when I first saw it. I heard 
about it. That’s for sure. But to tell you when I 
first saw it, I can tell you, if this is the question 
you would like to hear me say one way or the 
other 

@. Please give us the facts. [546] 

A. All right. The facts are that I certainly 
didn’t see it, Mr. Jacobs, until after this deal was 
completed. No, that I say without qualification. 
Just when I did see it or—I just don’t remember. 

@. When you say you didn’t see it, don’t you 
really mean you didn’t read it? 

A. I mean I didn’t see it, Mr. Jacobs. 

Q@. You never saw the document itself at all 
until after these warehouse receipts had been re- 
leased, is that your testimony? 

A. That’s absolutely correct. 
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Q. And you can’t remember, am I correct, 
whether Mr. Ramsay told you before that time 
what was in that document? 

A. He may have and he may not; I don’t re- 
member that he did, no, sir. 

Q. Now, he may have—— 

A. He may have. I certainly wouldn’t say, Mr. 
Jacobs, he didn’t. 

@. When did you first learn that this October 
transaction was contemplated, that Mr. Elliff pro- 
posed to give you a guaranteed note? 

A. My. Ramsay called me and asked me about it. 

Q. IT asked vou when. 

A. Oh. Just—I don’t know the dates again, 
your Honor. It was after Mr. Ramsay was down 
there with Mr. Elliff and [547] talked to him, and 
then Atv. Ramsay called me, and then Mr. Elliff 
ealled me, between—after Mr. Ramsay called me, 
and I think it was—well, 1t was right at the time 
My. Ramsay was down, when this whole thing was 
down, in a short peried of time, but tell you the 
date, I can’t do it, except for what I heard here 
yesterday. 

@. When did vou first hear that the trust) ware 
to be set up, a trust of any kind in connection with 
this note? 

A. My. Jacobs, I said that @ir. Ramsay Gay 
have mentioned it over the telephone, but I ean’t 
say that he did or say that he didn’t. 

Q. Please distinguish what IT am asking now 
from what I asked before. 
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I am asking you now when you first heard that 
any kind of trust was to be set up in connection 
with this note transaction. 

A. Is your wording “was to be set up”? 

@. Yes. 

A. Well, I am sorry, Mr. Jacobs, I don’t under- 
stand the difference between—— 

Q@. Didn’t you know about it in advance? 


A. I will have to answer the question to the 
best of my ability, and that is 


Q. Do you-— 

A. that Mr. Ramsay might have told me on 
one of these [548] telephone conversations, but I 
ean’t say that he did or say that he didn’t. 


Q@. Asa matter of fact, Mr. Hunter, wasn’t that 
your suggestion, that the trust be required? 

A. Mr. Jacobs, absolutely no. 

Q. Now, how did you expect to get paid on 
this note? 

A. We expected to get paid by the terms of the 
note. 

Q. The note itself independently of the guaran- 
tee? 

A. No, sir, we certainly wouldn’t have taken 
the note without the guarantee. 

Q. Did you have any expectation that Elliff 
would be able to pay that note without the aid of 
his mother-in-law ? 

A. Yes, I thought that he had a fighting chance 
if he paid attention to business and watched his 
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accounts receivable and sold people who would pay 
him promptly. 

Q. The last part of that answer I didn’t get. 

The Court: “And sold people who would pay him 
promptly.” 

Myr. C. H. Jacobs: I see. Thank you. 

Q. Now, did you at any time during the negotia- 
tion of this October transaction promise to continue 
to supply Elliff with stock in trade? 

A. Mr. Jacobs, I don’t think we promised him, 
no. If you want to qualify that word “prone. 
it might have been discussed. But promises, I 
don’t think we promised anybody anything because 
it all would depend on whether or not they [549] 
paid their bills and lived up to their agreements. 

Q. Well, did you consider at the time of this 
October transaction that Mr. Elhff had paid his 
bills and lived up to his agreements with you? 

AY Wo, sm I did net. 

Q. Well, am I correct in inferring that you had 
no intention of continuing to supply Mr. Elliff with 
stock in trade? A. No, sir, you are not. 

Q. Correct me then. To what extent am I wrong? 

A. This would apply—I am just speaking from 
our general practice, not just specifically what 
might have happened right there, because I don’t 
know anything happened or not—lIs that what you 
want me to tell you? 

Q. No. I want you to tell me what yow in- 
tended to do, if anything, about supplying Mr. Elliff 
with stock in trade. 
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Mr. Shapro: This is after October? 

Q. (By Mr. C. H. Jacobs): That is what you 
intended during this October transaction, during 
the negotiation of it, to do after it had been con- 
summated ? 

A. Well, we intended to continue to help him 
if he showed that he was worthy of our help and if 
he could pay his bills and was paying attention to 
business, why, naturally we would like to sell him 
anything just hke we would anybody else. 

@. At the time of this October transaction, you 
didn’t consider, did you, that he was in a position 
to pay his Inll? [550] 

A. No—wait now—felt that he was able to pay 
the bills that he had now, but I didn’t know what 
he would do in conducting his business in the 
future, Mr. Jacobs. I couldn’t say that. That’s 
what I mean when I say it is what his position is 
and what he does in the future. At that time, I do 
feel that if he liquidated everything he had, he 
could have paid everybody off that we knew about. 

Q. Myr. Hunter, is it your testimony that you had 
no knowledge that he owed anybody outside of the 
business creditors that he had? I am referring to 
the time of this October transaction. 

A. That is true, except the people that showed 
on that statement. And, to be perfectly honest with 
you, at that time I had even forgotten about those, 
too. They had been a very small amount; I think 
something like $5,000.00, but I’m not sure. 

Q. Now, you knew at that time, did you not, Mr. 
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Hunter that he had suffered a financial loss in con- 
nection with the Coast Range Lumber Company 
business ? A. Yes, sir. Mr. Elliff told me he had. 

@. And you knew that he was indebted to banks 
and otherwise in connection with the closing of 
that business, did you not? 

A. No, sir, I did not. In fact, he told me to the 
contrary. 

@. He did. When did he tell you that? 

A. He told me that Coast Range deal, he had 
written it off [551] and it was paid for and he was 
away from it. 

@. Well, now, did he say how it was paid for? 

m™ Noy sir 

@. And you didn’t enquire? 

A. No, sir. In fact, one of his other former part- 
ners told me they had a Joss up there, too. Mr. 
Pasquinelli told me they had a loss up there and 
he had written it off to experience, too. 

@. Did anybody tell you that Mr. Elliff had paid 
all of his obligations in cash in connection—all his 
obligations in connection with the Coast Range 
Lumber Company closing? 

A. No, sir, no one did. 

@. And you didn’t enquire? 

A. No, sir, I didn’t. 

@. I think you said that Mr. Pasquinelli had 
been a friend of yours for some years. 

A. The first time I met Mr. Pasquinelli was at 
our meeting in the Fairmont Hotel. That has been 
the length of time I have known Mr. Pasquinelli. 
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Q. You had high regard for the gentleman? 

ie ny CS SIL. 

Q. Iam referring now again to the time of this 
October transaction. Aen, Yess sir. 

Q. And you never asked Mr. Pasquinelli whether 
Mr. Elliff [552] was indebted to anybody on ac- 
eount of the closing of the Coast Range Lumber 
Company’s business ? 

A. I certainly did not. It wasn’t a very pleas- 
ant subject with Mr. Pasquinelli and he didn’t 
discuss it very much. 

Q. You knew that Mr. Pasquinelli had been an 
associate of Mr. Elliff’s in that transaction, in that 
business, did you not? A. Yes, sir, I did. 

Q. You knew, did you not, that all of the capital 
of that business had been borrowed from these four 
associates, Mr. Pasquinelli and Mr. Elliff, and Mr. 
Solomon, I believe it was, and Mr. Charles Lannin? 

A. I didn’t know whether it was borrowed, Mr. 
Jacobs, or they put it in. I didn’t know that, no. 

Q. You knew it might have been all borrowed; 
you didn’t know whether it was or not? 

AY I did not know. 

Q. You never asked? A. I did not. 

Q. Now, then, you also knew, did you not, that 
the account of Mr. Elliff in partnership with Mr. 
Hodes, the account between that partnership and 
your company, had never been current, it never 
had paid the debts on time—I mean, the bills to 
you on time—you knew that, didn’t you? You were 
the credit manager, I believe you told me. [553] 
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A. At what period are you asking this about? 

Q. I am talking now about the experience that 
your company had had with the Abbott Lane part- 
nership. 

A. Well, my answer to that, yes, J knew that 
they were slow paying. But we got every dime 
from them. 

@. You say you knew you had gotten every 
dime from them? A. Well, I say every dime. 

(). Are you sure that 


A. It was very close. I think it was a few dol- 
Jars one way or the other. I knew that they had 
gone along and paid something on account. 

@. What I am showing you now, Mr. Hunter, is 
Plaintifi’s Exhibit 12, which is a photostat of your 
own ledger account—that is, of your company—with 
Abbott Lane; and Plaintiff’s Exhibit No. 4, which 
is the ledger account of your company with Pine 
Supply Company. You kept track of those ac- 
counts, did you not, as the items accrued upon them? 

A. I never go to the actual accounts them- 
selves. I do none of the posting or any of that. 
Every Yriday—-No, it’s not done at my authoriza- 
tion, either. It’s done automatically by the book- 
keeping department. Every Friday I get a lst of 
all of our accounts receivable, aged, and the amount 
due us. That is every Friday of every week. That 
is as far as I know about the records. 

Q. And when you get your statement regarding 
the amounts due, [554] you also get on that same 
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statement an indication of how long those amounts 
have been due you, don’t you? 

iets correct. 

Q. Now and again you do examine these records, 
do you not, such as this ledger account, ledger ac- 
eounts of Abbott Lane and Pine Supply? 

A. Mr. Jacobs, I do not. 

Q. You never do? A. That’s correct. 

@. You rely on your bookkeeper to make tran- 
scripts from them, summarize—summaries from 
them and give them to you? 

A. Yes, sir. Not only for this business but 
other businesses. 

®. Did you not know also at the time of this 
October transaction that Pine Supply Company ac- 
count had never been current? 

A. I knew it was always slow. I wouldn’t say 
it never reached a current point but I knew it had 
always been slow. I was very well aware of that, 
Mr. Jacobs, yes, sir. 

®. You also knew that you were holding three 
dishonored checks, did you not, that had been given 
to you and eredited on the open account but never 
paid? 

A. 1 knew that we had checks that were re- 
turned from this—that Pine Supply had given us, 
that had gone to the bank and bounced. Some of 
them we returned back and so they got back. Now, 
just what they were at that date, I wasn’t absolutely 
aware, but I knew we had some that were refused 
at the bank. [555] 
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@. Wasn’t it by your instructions that these 
notices of protest that comprise Plaintiff’s Exhibit 
16 were given? A. I beg your pardon? 

Q@. Wasn’t it by your instructions that these 
notices of protest were given? 

A. Were given to whom? 

@. Given to Mr. Ellff, among others. 


A. No, sir, we got these back from the bank 
just automatically. I had never seen one before 
until the bank had sent 1t back to us. We gave 
them no instructions whatsoever. 


@. What bank are you referring to? 

A. The Canadian Bank of Commerce of San 
Francisco. 

@. Well, you received copies of the notices that 
were given, did you not? A. Yes, sir. 

@. And you personally saw those notices, didn’t 
you? A. Yes, sir. 

@. And you received those notices, didn’t you, 
prior to this October transaction ? A. Yes, sir. 

Q. So that you knew, didn’t you, that the six 
checks had gone to protest? 

A. Yes, sir, I knew at one time. I didn’t know 
just how many there were at that particular time. 

Q. Didn’t you have that in mind in this connec- 
tion with [556] this October transaction ? 

A. Didn’t I have in mind these checks were 
refused from time to time? 

Q. Yes. A. Yes, I certainly did. 

Q. That they had gone to protest ? A. Yes. 
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Q. And did you not telephone Mr. Elliff in con- 
nection with these protested checks? 

A. Yes, sir, I did. 

Q. And didn’t you tell Mr. Elhff that he would 
have to make them good or else? 


A. Or else we would stop selling him lumber, if 
that is what you mean, yes, sir. 


Q. And you did order the deliveries of lumber 
stopped in August, did you not, of 1953? 

A. I can’t say that I did or didn’t. I wouldn’t 
be positive of that. If anybody ordered them 
stopped, I didn’t, Mr. Jacobs. 

Q. Well, now, I call your attention to the de- 
liveries shown by the invoices entered on this Ex- 
hibit 4, which is the Pine Supply open account, and 
ask you whether that doesn’t refresh your recollec- 
tion as to what deliveries were stopped. 

A. Yes, it certainly does. Lf it doesn’t show on 
this [857] sheet, why, we didn’t make any deliv- 
eries. But I think there was one delivery or two 
deliveries after that. Wasn’t there? 

Q. Beg your pardon? 

A. Wasn’t there one or two deliveries after this, 
after the October transaction ? 

Q. Well, look at the statement—I mean, look at 
the ledger. 

The Court: There were some deliveries. Let’s 
try to move along. Weren’t there deliveries in No- 
vember ? 

Mr. C. H. Jacobs: There were some in Novem- 
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ber after this transaction. J am talking about 
prior. 

The Court: Yes. 

My. C. OH. Jacobs: Yes 

Q. Myr. Hunter, vou never did deliver any of 
these three checks which were still held by you at 
the time of the October transactions, you never 
delivered any of those to Mr. Elliff later, did you? 

A. No, sir, I didn’t. I might add, if I may—it 
will help clarify that 

Q. You can explain your answer if vou want to. 

A. Those three checks that you now have here 
were found in this same folder, your Honor, as I 
referred to yesterday. They were in the bottom 
drawer of my own desk and not where they should 
have been. 

Q. They were still held by Twin City Company, 
the old firm, [558] were they not? 

A. Well, the old or the new, it’s just im the 
office. 

Q. They were never mentioned in connection 
with the reorganization; they were still held by the 
old firm at the time when this suit began, were they? 

A. Our accounting firm came in and made all 
those book transcripts. I heard Miss Swanson say 
that account was transferred over. I am sorry, 
that’s the best answer I can give you on that. 

Q. In other words, all that you have to give us 
on that subject is what Miss Swanson said ? 

A. That's right, because our accountants handled 
the transfer of the records and so forth, like that. 
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I don’t go into the books, Mr. Jacobs, I am sorry, I 
just don’t do it. 

Q. All right. Now, at the time of the October 
transaction did you have a report, either verbally 
or in writing, from Mr. Ramsay, regarding the con- 
dition of the financial affairs of Pine Supply Com- 


pany ? A. Verbally, yes. 
@. And when did you get that, how long before 
this October transaction ? A. Just before. 


@. Just before. In other words, late in Sep- 
tember, or very early in October and prior to Octo- 
ber 6th? 

A. It was when Mr. Ramsay was down there 
checking those [559] records, when I was checking 
that record the latter part of September or October, 
I’m not sure. 

@. Where were you when you got it? 

A. Iwas in Los Angeles. 

@. Isee. You got it by telephone, is that right? 

A. That’s right. He might have confirmed it py 
memo, I don’t know that he did or didn’t. 

@. Have you looked in your records to see 
whether you have any memo of that nature? 

A. I looked in a Pine Supply file. 

Q. Youdon’t find any? A. No, sir, we didn’t. 

@. And didn’t he report to you that the Pine 
Supply Company affairs looked to him very shaky ? 

A. No, he didn’t. 

Q. He didn’t. Did he say they looked very 
promising ? 

A. He gave me the facts and I drew my own 
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conclusions on it. I draw my own conclusions on 
the credit of companies. That’s my department. 

@. Isee. So he didn’t express any opinions, but 
he just gave you information that he had gotten off 
the books, is that right? 

A. I wouldn’t say he didn’t express an opinion, 
Mr. Jacobs. I don’t know whether he did or didn’t. 

Q. You don’t remember that conversation very 
well, I take [560] it. 

A. Yes, I certainly remember what he told me 
about the accounts. 

@. Well, let’s hear what he told you. 

A. Well, he told me 

Q. As you remember. 

A. He told me that the accounts receivable plus 
the warehouse account was certainly a great deal 
greater than the money owed us. 

Q. Did he tell you how much? 

A. Yes, he did, and I can quote the facts quoted 
in court; but if I hadn't heard him, I doubt if I 
could. And I checked into it to find out what they 
were. In fact, I have them on a piece of paper 
here in my 

®. You got them from subsequent testimony by 
Mr. Ramsay, is that it? 

A. Well—and looking at the records, what was 
owed us and what the testimony was and so forth. 
I mean, if you had met me on the street after we 
had gotten the note, I probably—shortly after I 
got the note, I couldn’t have told you. 

Q. Now, between May 15 and September 18, 
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1953, Mr. Hunter, you wrote Mr. Elhff a number 
of letters, did you not? A. Yes, sir. 

@. Regarding the state of his account? 

A. Yes, sir. [561] 

@. And what he ought to do to improve the 
posture of his affairs? A. J think I did, yes. 

Q. Will you examine this group of letters which 
constitutes Plaintiff’s Exhibit 3 and just tell us 
whether you recognize those letters as letters which 
you wrote to Mr. Elliff ? 

A. Well, without taking the time to read them, 
I see they are on our stationery and—— 

@. And bear what purports to be your signa- 
ture? 

A. I signed them all except those initialed 
“D.R.” which I let the secretary do, which is Denny 
Ramsay. 

@. if you have any doubts about any of them, 
would you express it? 

A. I don’t have any doubts about them, Mr. 
Jacobs. 

Q. Let the letters speak for themselves. 

Now, Mr. Hunter, you told us that in conversa- 
tion with Mr. Elliff on May 3, 1954, you were rely- 
ing largely on his personal financial statement that 
you have identified. 

A. Mr. Jacobs, I don’t believe I said that. 

Q. I understood you to. If I am wrong, why, 
correct me. 

A. I had Mr. Elliff’s statement and also the 
other statement on Pine Supply, signed by Mr. 
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Hodes. In addition to that, I did rely on George’s 
past performance and honesty. I did say that. 

Q. Did you ever make any investigation for the 
purpose of [562] verifying the items contained in 
this financial statement, Defendants’ Exhibit 1? 

A. Nothing further than my conversation with 
My. Elliff. 

Q. Did you continue to rely on this statement 
after that interview on May the 3rd, 1953? 

A. After this thing got to going, and the ac- 
eounts were being paid slowly, we continually asked 
for a new statement on Pine Supply, which we 
never received. 

Q. You also asked for a personal statement of 
Mr. Eliiff, did you not? 

A. JI don’t think so. Now, the letters may say 
that, but I think when I say “for your statement,” 
I am talking about his Pine Supply statement. 

@. Would you hke to take a look at these letters 
and note the references that they make to his fur- 
nishing a personal financial statement ? 

A, Well, if I did, I did. I say I don’t remember 
it now. If it is in this letter 

Q. I thought that might recall it to your mind. 

A. If it is in the letter, I said it, Mr. Jacobs. 
Which letter is it in? May I see it myself? 

@. There are three of them. 

A. Where I ask for personal financial 
There are three of them that I find. 
Where I say “personal”? [563] 
Yes. 


Qo 
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A. Would you mind showing it to me, please? 

©: No. Here’s the first one, May 28, 1953. 

= (meadine). “Hor your information, I will 
be in San Francisco on Monday and Wednesday of 
next week. I hope that this time I will be able 
to see you and discuss your present financial condi- 
tion.” 

That doesn’t say ‘‘personal.” It says, ‘‘your 
present financial condition.” 

Ch, yes. Then it goes on to say: 


“* * * a current personal and company financial 


reports’ * *” 

Q. “Lf HAC has not asked you to please pre- 
pare a current personal and company financial re- 
a ~ **” A. That’s right. 

That was on May 28th? 

All right. Let’s see if there are any more. 
Here, you have on June 5, 1953 
That’s right. That’s right. 
Then we have on June 17, 1953 
You're correct, Mr. Jacobs, yes. 

Although you never got that from him, that 
personal financial statement—— 

A. Or the company. 

Q. or the financial statement of Pine Sup- 
ply Company [564] all that you investigated were 
the affairs of Pine Supply Company, am I correct 
in that statement? 

A. I wish you would repeat yourself and make 
it more specific. 

Q. You told Mr. Ramsay, as I understand it— 


OPoOorore® 
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he went in accordance with your instructions, didn’t 
he, to make this audit of the accounts of Pine Sup- 
ply Company ? A. That’s right, sir. 

Q. But you didn’t instruct him to make any 
inquiry into the personal financial affairs of Mr. 
Elh ff? 

A. That’s correct, sir. Mr. Elliff didn’t owe us 
any money. His company owed us money, and 
that is what we were primarily interested in, in 
seeing how his financial position of his company 
stood. 

Q. Now, Mr. Hunter, weren’t you aware that 
Mr. Elliff, at the time we are talking about now, 
which is the October transaction, weren’t you aware 
that Aly. [slliff was the sole proprietor of this com- 
pany? A. Yes, sir, I was. 

@. And weren’t you aware that if the company 
owed you any money, Mr. Elliff personally owed it 
to vou? A. ‘Yes, sir, I was. 

@. And vet the fact is that you never made any 
inquiry at all into personal affairs extraneous to 
the business of this company? [565] 

A. That’s correct. I thought 1f we had the in- 
formation on this company that we would have the 
information pretty well on him, too. 

Q. I am inferring from what you just said— 
correct me if £ am wrong—that you felt that he 
probably didn’t owe anything and probably didn’t 
have anything of any consequence outside of the 
liabihties that he owed and the assets that he had 
in this company. 
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A No, I didn’t say that, Mr. Jacobs. What I 
meant 

Q. I know you didn’t say it. I am 

A. I didn’t mean to infer it. Does that an- 
swer your question ? 

Q@. Isee. Well now, tell us what vou did have 
in mind about his personal assets and liabilities, if 
anny. 

A. J didn’t have too much in mind except for 
what he had shown us originally. We would always 
like to have a personal statement on any partner- 
ship agreement because the person is personally 
liable. 

Or Yes. 

A. Most times it’s pretty hard to get. They 
only give you the one of the business and that’s all. 
No, the reason I wasn’t primarily concerned about 
Mr. Elliff’s personal statement was due to the fact 
that continually from the time that—well, even 
before Mr. Baum went to work for Mr. Elliff—we 
had asked Mr. Elliff for a statement. [566] 

I knew from the time Mr. Baum was there be- 


eause we had continually reports from Mr. Baum 
and from Mr. Elliff that Mr. Baum was working 
on this and was going to get it for us and the due 
to some of the old records that dated back in the 
Hodes-Elliff deal that it would—that was all con- 
fused and he was having a hard time. 

But on not one occasion but on more than one 
occasion both Mr. Baum and Mr. Elliff assured me 
that everything was all right, that their accounts 
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receivable were slow but they had more money than 
what they owed, and I wanted Mr. Ramsay to go 
down there and verify that, to see—since we couldn’t 
get it from Mr. Baum and Elhfi—I wanted some- 
one in our company to go down and see. 

Q. You weren’t curious as to what he might have 
owed outside of the habilities of the business? 

A. Maybe I should have been, Mr. Jacobs, but 
I wasn’t at that time. I relied on the statement 
that we got from Mr. Elhff a few months before. 

Q. Now, you continued then to rely on this 
statement. 

Then, I take it, that you are still referring to 
Plaintiff’s Exhibit I, insofar as Mr. Ellft’s personal 
affairs were concerned, you continued to rely ex- 
clusively on this statement right on down to and 
including the consummation of the October trans- 
action; am I right about that? 

A. That is true, Mr. Jacobs. Don’t misunder- 
stand me. I [567] am not changing my mind. I 
asked—I had written for the—I had written for 1, 
I had written for a new statement, but I had to use 
this because it was the best information we had. 

®. In place of the failure to give you the new 
statement that you had asked for, you continued 
to rely on the old one, am I right? 

A. I didn’t have any choice except when I 
finally was able I made the choice to take the bull 
by the horns and sent Mr. Ramsay down to check 
on the accounts of the company. 

Q. Not to cheek on Mr. Elhff’s personal habih- 
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ties? A. That’s right, Mr. Jacobs. 

Q. And you personally made no such check? 

A. That’s correct, Mr. Jacobs. 

Q. You never asked Mr. Elhff about these per- 
sonal liabilities? 

A. Not since the time he originally gave me this 
(indicating). 

Q. “This” being Exhibit 1? 

A. That’s correct. 

Now, I answered that pretty hurriedly. I cer- 
tainly don’t—I didn’t—. No, I didn’t. I was going 
to say I didn’t. I didn’t. Iam sure [ didn’t. 

The Court: You mean orally? 

A. That’s right, sir. [568] 

@ (By Mr. C. Huntington Jacobs): And never 
had any of your associates or your employees make 
any such inquiry, is that your testimony ? 

A. To my knowledge, Mr. Jacobs, and not by 
my instructions, that’s my testimony, yes, sir. 

Q. Now, at the time of this October transaction 
did you know where Mr. Elliff had obtained the 
money with which to buy Mr. Hodes’ partnership 
interest ? Ae vows, t did not: 

Q. Did you ever ask? A. No, sir, I did not. 

Q. At the time when this partnership between 
Elhff and Hodes was dissolved, on or about the 
20th of May, 1953, you were informed of the dis- 
solution, were you not? A. Yes, sir, I was. 

Q. And you were told that it was going to 
occur before it did occur, were you not? 

me) Yes) sir. 
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®. You knew it in advance, that it was going 
to happen? A. Yes, sir. 

@. And who told you? A. Mr. Elif, 

Q. And when? 

A. Once again, Mr. Jacobs, I can’t tell you the 
date but it was prior to when it was done. At least 
George told me it [569] was prior to when it was 
done. I had no reason to believe it wasn’t. In 
fact 

Q. Was it in April or was it m May of 1953, 
can you tell us that? 

A. Noi can’t, Mr. Jacobs. I know that George 
said that he was pleased that he was going to get 
out of it, the deal with Mr. Hodes, because he had 
heard some things that he didn’t think would help 
their business and he would rather have it all alone. 
He was very pleased about it. 

@. At that time you knew, did you not, that the 
so-called Abbott Lane Company had an excellent 
credit rating—not excellent but good. 

A. I beg your pardon? 

Q. They had a good credit rating, Abbott Lane, 
as a ereditor. 


A. I don’t think they had been in business long 
enough to have anyone say that they had a good or 
a bad one. 

Q. Did you know what their rating was? 

A. Noldid not. I did not. As a matter ofiaen 
J don’t know that they had a rating in the red book. 

As a matter of fact, I would doubt that they did 
have one that soon. 
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As I understand it, what they told me, the way 
that I remember the deal, they just started a very 
short time before 1¢ was dissolved. 

Q. Well you knew, did you not, that Abbott 
Lane had been a [570] firm that had been estab- 
lished for some years in the north—that is, in or 
around Seattle—and had been in business for a 
considerable number of years up there and then 
that Mr. Hodes brought it down to California; as 
a eredit man, you knew those things, didn’t you? 

A. No, I didn’t. But you refresh my memory 
there. 

It seems to me that I do remember that George 
told me that 1t was a name that had been used 
formerly by Mr. Hodes. But I didn’t know of the 
details that you just now have given me. No, I 
didn’t. 

Q. Did you know anything about Mr. Hodes’ 
personal responsibility at the time of this dissolu- 
tion? 

A. The only thing I knew about is what had 
been told, that they had—that he was running a 
business and making money at it. 

Q. And didn’t you tell Mr. Elhff, George, that 
if he was going to dissolve this partnership with 
Hodes or if that partnership was going to be dis- 
solved he would have to put some money, more 
money into that business? 

A. From what I remember of the deal, I think 
I did. J feel sure I did because he would need some 
more money in the business. 
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Q. And when did you tell him that? 

A. J imagine at the time he was telling me it 
was going to be dissolved or shortly after because 
that is when I would [571] give it some thought. 

Q. The discussion regarding the dissolution of 
the business also included a discussion of his ob- 
taining—regarding his obtaining supplies from your 
company, didn’t it? 

A. Would you repeat that again, please? 

Q. Withdraw the question and replace it. 

In this same discussion in which he mentioned 
the intention to dissolve the business or the fact 
that it was going to be dissolved, in that same dis- 
cussion you had a discussion with him regarding 
furnishing him with stock in trade, did you not, 
after the dissolution ? 

A. Yes, we discussed isin: stock in trade 
to Abbott Lane, and he told us—told me he was 
going to dissolve and wanted to know if we would 
continue on the same basis. 

Q. And you told him you couldn’t, didn’t you? 

A. I beg your pardon? 

Q. You told him you could not. 

Ax. | dado sweh @ wine 
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Q. You did continue on the same basis. 

A. Yes. I am sure it was right on the same 


Q. Well now, this basis that you are referring 
to—— A. Well, I mean [572] 
Q. Was the May agreement, wasn't it? 
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Pe What's right, yes, sir. That’s right. That 
is what I wanted to make clear. 

Q. And that has just been—. That had just 
been arranged for in view of the approaching dis- 
solution ? A. That’s what I wanted 

Q. Did it not? 

A. No, I am pretty sure, Mr. Jacobs, that 
George had discussed with me if we would do the 
same thing for Abbott Lane. No, I am not positive 
of that but I am practically positive of it, and if I 
had a gun at my head I would say we had discussed 
it because it wasn’t anything new. 

As I remember it, George wanted to know if we 
would go ahead and make the deal with Pine Sup- 
ply just as we were going to make with Lane. 

Q. In other words, he wanted to know whether 
you were willing to enter into this May arrangement 
and furnish supplies to him as an individual doing 
business as Pine Supply Company under that ar- 
rangement, is that your testimony? 

A. That’s correct, sir. J think we are saying 
the same thing. 

Q. I think so. Before you had this conversa- 
tion about your willingess to do that had you ever 
had any similar arrangement with Abbott Lane? 

A. I think it was just in the talking stage. We 
never had a warehouse set up at that time but we 
were talking about it at the time that Abbott Lane 
was dissolved. 

I am pretty sure 

Q. You didn’t have any warehouse set up, as you 
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eall it, until after you had this conversation with 
George Elliff, did you? 

A. No, but it had been discussed prior to that. 
I feel confident that it had. 

@. Now didn’t you in the course of this discus- 
sion tell him that if you had this warehouse ar- 
rangement then it would be possible for you to do 
business with him as an individual? 

A. No, sir. Mr. Jacobs, we were discussing this 
warehouse setup when there was an Abbott Lane in 
existence. He just wanted to know if we would do 
it with Pine Supply the same as we were doing— 
were going to do with Abbott Lane. 

Q. What change did this warehouse arrange- 
ment make in your dealings with the Hodes Elliff 
partnership ? 

A. Well, we were selling a little bit on open 
account but George said he had to have more in- 
ventory and Hodes didn’t want to put any more 
money into it, and he didn’t have enough money to 
carry the proper inventory, and he wanted to in- 
erease his inventory and wanted to know if we 
would help him. [574] 

Q. Didn't vou tell him that you would do that 
on two conditions, if he entered into this ware- 
house arrangement A. Beg vour pardon? 


Q. Didn’t you tell him you would do that on 
two conditions, one, that he enter into this ware- 
house arrangement; two, that he put more money 
into the business ? 
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A. My. Jacobs, the warehouse arrangement had 
been discussed with the Abbott Lane deal. 

Q. Yes? 

A. No, I would like to get that point to you 
clearly. 

Q. You have made it. Go ahead. 

A. No, the only thing that f would have told 
him—that I did tell him—hbecause we did it—was 
that we would do the same thing with Pine Supply 
as we were going to do with Abbott Lane. 


Now, not as a condition I don’t beheve, but I told 
him that it was in my opinion—in my opinion he 
should certainly put some more money into the 
business—as I remembex, it was about two thous- 
and dollars, not very much—to help him earry this 
thing along. 

@. Now you knew, did you not, that he actually 
did put $7,000.00 into that business, approximately, 
after this conversation that you have just referred 
to? 

A. It seems to me that sometime after, but not 
right away, it was actually after we set up the 
warehouse agreement, [575] that George did 
come to me and tell me that he had put some addi- 
tional money into that business. 

Q. And the amount that he mentioned at that 
time was $7,000.00, was it? 

A. I can’t tell you whether it was or wasn’t. 

Q. He told you, did he not, where he got that 
money ? 
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A. I just can’t answer that yes or no. I don’t 
know that he did or didn’t. 

Q. You can't recall whether he told you that he 
had borrowed it from his mother-in-law or not? 

mw. Vo, | can’t say. 

Mr. C. Huntington Jacobs: I think that’s it. 

The Court: Let’s take a recess. 

(Short recess taken.) 
Mr. Robert Jacobs: I have no questions. 


Redirect Examination 

Q. (By Mr. Shapro): Mr. Hunter, I show you 
Defendant’s Exhibit I, the personal financial state- 
ment of Mr. Elhtf, as of April 7th, 1953, and eall 
your attention to the reverse side thereof and a 
description of real estate and ask you to read it and 
then tell the Court whether or not that refreshes 
your recollection with respect to the subject matter 
about which Mir. Jacobs interrogated you as to your 
inquiry of Mr. Elliff if there was a mortgage on 
the real estate. 

The Court: What Exhibit are you showing him? 

Mr. Shapro: The financial statement, Exhibit I. 

The Court: Of Elliff? 

Mr. Shapro: Of Elliff, yes, sir. 

A. Well, sir, what is your question? 

Q. (By Mz. Shapro): The question is, reading 
this is your memory refreshed as to your inquiry 
or lack of it as to a mortgage on the real estate at 
the time you discussed that statement with Mr. 
Ethiff ? 


fea | 
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Mr. C. Huntington Jacobs: No mortgage has 
been mentioned, if your Honor please. I think the 
only mention of an incumbrance was a trust deed. 

Mr. Shapro: Let’s call it trust deed. I am sorry. 

A. Well my statement was, Mr. Shapro, was that 
if it showed encumbered I undoubtedly asked him 
about it. On the one piece of property it says— 
Mount Hamulton Road, the one acre—it definitely 
says “Clear.” 

So I am sure I wouldn’t ask him about that. 

It shows down here balance owing on the other 
piece; I might have asked him about that. 

Mr. Shapro: I see. No other questions. 

Mr. C. Huntington Jacobs: No questions. 

I neglected yesterday to offer the transcripts to 
which I had referred in cross examining Mr. Ram- 
say. This is a copy of the official record. 

Mr. Shapro: As long as it is limited to the items 
read [577] to the witness, I have no objection to it. 

Mr. C. Huntington Jacobs: That’s all. And they 
are marked. 

The Court: What portions are there so that we 
will have no doubt about it? I made a note of one 
of them, page 12, line 5 was one of them—if that’s 
the same transcript you are talking about. 

Mr. C. Huntington Jacobs: Lines 5 to 8. Page 13. 

The Court: What is the other page? 

Mr. C. Huntington Jacobs: The other I am look- 
ing for. The other one is Page 14, lines 15 through 
20. 

The Court: All right. The portions of the 
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transcript indicated by counsel may be admitted 
in evidence. Exhibit 22. 

(Transcript in the Matter of George F. El- 
liff, an individual doing business as Pine Sup- 
ply Company, Bankrupt, No. 43322, HExam- 
ination of William W. Ramsay, received in 
evidence and marked Plaintiff’s Exlibit 22, 
limited to those portions hereinabove desig- 
nated. ) 

The Court: All right. Anything further? 
Mr. Shapro: Nothing further from this witness. 
The Court: Step down. 

(Witness excused.) 

Mr. Shapro: The defendant rests, your Honor. 

Mr. C. Huntington Jacobs: There will be no 
rebuttal. 

The Court: All right. 

(Matter continued to 9:30 o’clock a.m. Thurs- 
day, December 8, 1955, for concurrent submis- 
mission of legal memorandum, and _ for 
presentation of oral argument.) 

[Endorsed]: Filed July 9, 1956. 


[Title of District Court and Cause. ] 


Thursday, December 8th, 1955 


Mr. C. Huntington Jacobs: If your Honor 
please, the plaintiff and the cross plaintiff offer 
these memoranda of points and authorities on which 
we respectively rely. 

I speak for Mr. Robert Jacobs to save time. 

It seems to me, your Honor, that the salient fact 
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in this case is the trust agreement. Perhaps I 
should make that plural and say also the circum- 
stances under which it was executed. 

May I ask the Court whether the Court has had 
an opportunity now to read the trust agreement? 

The Court: Yes. 

Mr. C. Huntington Jacobs: From beginning to 
end? 

The Court: Yes. 

Mz. C. Huntington Jacobs: That trust agree- 
ment it seems to me is so important, your Honor, 
because in connection with the circumstances sur- 
rounding the making of it, it is so relevant of an 
intent to hinder or delay or to defraud. 

Consequently the actual fraud of which in part 
the trustee, the plaintiff, relies. 

The evidence of the subject on the circumstanees 
surrounding the making of this trust agreement, of 
course, includes the prior transactions between the 
Twin City Company and the bankrupt because of 
the fact that his insolvency, which had originated 
with the collapse of the [580] Coast Range Lumber 
Company in 1952 continued throughout all of his 
dealings with Twin City that followed that collapse. 

They retraced them, as your Honor will recall, by 
oral testimony and by exhibits through his disas- 
trous partnership with Hodes which concluded in a 
disastrous settlement he made with Hodes and con- 
tinued throughout his subsequent dealings with 
Twin City Company as the sole proprietor of the 
business as Pine Supply Company. 

I think it needs some emphasis that in his settle- 
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ment with Hodes he parted with any mght to the 
name of—under which the partnership had orig- 
inally operated—that was 

The Court: Abbott Lane. 

Mr. C. Huntington Jacobs: Abbott Lane, thank 
you, sir. 

And Hodes took that, which was the only asset of 
apparently substantial value for the rest of his net 
worth—for the rest of the net worth that is, of the 
Abbott Lane partnership which was a_ negative 
quantity as Mr. Baum testified. 

The bankrupt paid a substantial sum to Mr. 
Hodes in one way or the other. That settlement 
used up the principal value of the real estate that 
Eliiff had previously sold to Hodes. 

Tt also involved an obhgation, his paying an obli- 
gation [581] to Hodes of some—something in excess 
of $6000.00. I don’t recall the exact figure, ifs in 
evidence. 

In short, 1f he wasn’t insolvent before that settle- 
ment of the Elhff Hodes partnership, he certainly 
was insolvent at all times after that. 


ie came down into the October transaction trail- 
ing a large number of bouncing checks behind him, 
all of which were known to the—at least those that 
were given to Twin City—and some six of them had 
gone to protest, as appears from the plaintiff’s Ex- 
hibit 16. 

We have a very natural consequence of the very 
poor record of payments that is shown by the ledger 
sheet. of the original partnership account, and also 
of the account under the name of Pine Supply 
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Company. Those are Exhibits 12 and 14, respec- 
tively. 

We have as a natural consequence of those rec- 
ords and of the bouncing checks a considerable 
number of letters of complaint directed to Elliff by 
the president of Twin City Company, Mr. Hunter, 
all of which Mr. Hunter identified as well as Mr. 
Elliff. 


And it is worthy of note, your Honor, that al- 
though Mr. Hunter had obtained at the outset of 
their dealings—of his dealings I should say—with 
EHlliff, in the capacity of proprietor of Pine Supply 
Company, although he had obtained a financial 
statement from Elliff purporting to show his [582] 
actual financial conditions, he was so dissatisfied 
with it that in those letters he repeatedly demanded 
a new one and repeatedly demanded conferences 
with Elliff about his personal affairs as well as his 
business affairs. 


Now Mr. Hunter on cross examination, of course, 
stated that he knew Elliff was the sole proprietor of 
that business following the dissolution of the Elliff 
Hodes partnership. 


He knew that and consequently knew that the 
totality of his assets and his liabilities was the 
measure of his solvency and not merely the totali- 
ties of his assets and liabilities within that business, 
and also his assets and liabilities extraneous to it. 


He knew that, and he was constantly demanding 
this statement which he never got. And still he says 
he continued to rely upon the statement that he had 
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received, with which he was dissatisfied evidently or 
he wouldn’t have wanted a new one. 

He evidently did not suppose that the statement 
any longer—if it ever had—represented the true 
financial condition of this man. 

And he had every reason to suppose it didn’t 
because while the statement, for example, showed a 
net worth, a positive net worth for that Elif Hodes 
partnership, in which Elliff was then engaged, the 
actual net worth of that partnership, as shown by 
Mr. Baum, was a substantial negative [583] quan- 
tity. 

And Elliff had actually, as I have said, paid heay- 
ily for Mr. Hodes share in this deficit. That’s what 
the transaction amounted to. 

Now as to Elliff. Frequently he communicated 
vith Mr. Hunter and Mr. Hunter frequently called 
him up. 

Hihff says that he told Mr. Hunter about his per- 
sonal abilities to Mrs. Lannin and had already told 
him about his personal habilities to Mr. Charles 
Lannin and to Mr. Pasquinelli. 

And Mr. Hunter had met those gentlemen and 
was at least acquainted with them. And yet he tells 
us thet he not only did not make any inquiry into 
those matters himself, but that he didn’t instruct 
My, Ramsay at the time when Mr. Ramsay audited 
the aceounts of ENiff and had all of Elliff’s records 
before him and had besides complete access to what- 
ever information Elliff could give him that he 
wanted. 

fe never instructed Mr. Ramsay, he says, to ask 
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a question about any habilities that Mr. Elliff might 
owe outside the business. 

But those habilities were large ones, your Honor. 
The hability to Mrs. Lannin amounted to some $17,- 
000.00 at the time of this October transaction, as 
appears from Mr. Baum’s testimony and from her 
own and from Mr. Ellifi’s testimony particularly. 

The liability to Mr. Charles Lannin amounted to 
a sum almost equally large, something slightly in 
excess of $13,000.00 at that time. 

And when we add those two figures together, we 
get approximately $30,000.00 in liabilities in those 
two accounts alone that were in addition to the lia- 
bilities of his business. 

Now he had assumed al! of the indebtedness of 
this partnership, some of which had been incurred 
as early as January of 1953, others of which had 
been incurred of course, prior to the dissolution, 
and some of it in February or March of 1953. it 
amounted to a fairly substantial sum. And most of 
it stil—as Plaintiff’s Exhibit 21 shows—still re- 
mained unpaid at the time when he became bank- 
rupt. 


That in itself is an important point, if it please 
the Court, because it shows that there were at all 
times during this October transaction, and after the 
ereditors of the bankrupt holding proof of claims 
under the Bankruptcy Act, since they were claims 
for merchandise supplied, that those claims have 
never been paid even to this very day in many in- 
stances. 

Now at the time of the October transaction in 
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addition to his numerous conferences with Mr. 
Elliff on other occasions, he had what amounted to 
a showdown in August over the bad state of Mr. 
Elliff’s accounts. [585] 

It was largely delinquent. Many of these checks 
that Eliff had given him had been dishonored. He 
was thoroughly fed up with the transaction. He told 
My. Elliff then and there, according to Mr. Elliff’s 
statement, testimony, and also according to Mr. 
Baum ’s, that he couldn’t and wouldn’t continue to 
ship Mr. Eliff anything further until something 
was done to provide a more dependable source of 
payment. The more demandable assurance, I should 
say, of payment, prompt payment. 

His letters expressed the same view. There are 
six of those letters, your Honor; I mean the letters 
comprising Exhibit 3. 

Throughout them you have not only references to 
these statements that were to be furnished by Elliff, 
but were demanded from Elliff and never supplied. 

But you have references to his strong dissatisfac- 
tion with the way in which Mr. Elhff was conduet- 
ing that business, which amounted to a showing 
that Mr. Hunter, at least, had very little confidence 
in the solubility of Mr. Eliff. He couldn’t have ex- 
pressed, so continuously expressed his dissatisfac- 
tion if he had confidence in him as a manager of a 
business. 

This becomes particularly important when we re- 
eall that the supposed purpose of this October trans- 
action was to enable Mr. Elliff to continue that 
business. [586 ] 
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And there we come upon the effect, the appalling 
effect of this trust agreement. Because that trust 
agreement, as your Honor wil! recall, not only allo- 
eated to the payment of this new note, this guaran- 
teed note, twenty percent of the gross and not the 
net of the future proceeds of that business, all of 
them, until the note was fully paid. 

But it also—and that was direct—they were to 
go, those payments were to go out of the gross pro- 
ceeds. They were never to be mingled with the rest 
of the proceeds; they were to be kept intact until 
they were paid upon the installments of that note. 

There you have one of the obvious purposes of 
the trusteeship that was set up. 

And may it be observed there was no more occa- 
sion for Twin City Company to be a party to that 
trust agreement than there was to be a party to the 
promissory note or to the guarantee of the note. 

The twenty per cent provision was a provision 
that obviously was inserted for its benefit as well as 
for the benefit of the guarantor and was more than 
that of great importance. 

The authorities cited in my memorandum show 
Twin City Company’s note of $28,000.00, which it 
obtained from Mr. Elliff as a part of this transac- 
tion was fully secured by every item of security 
whieh Mrs. Lannin held. [587] 

That, of course, included the warehouse receipts 
which had originally been issued to Twin City Com- 
pany prior to the October transaction and were still 
held by it. That is a very familiar principal of sub- 
rogation and it needs only to be mentioned. 
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The essence of the transaction then was this, as it 
seems to me. Twin City Company obtained a $28,- 
000.00 note from Mr. Elliff. It obtained that note. 
It obtained $28,000.00, a new obligation. It obtained 
full security for that $28,000.00 obligation, not 
merely the guarantee of Mrs. Lannin, but every- 
thing else substantially, all the business assets that 
Hliff had or might thereafter acquire from what- 
ever source. 

Tf he hought a carload of lumber or a large—less 
than a carload tot of Iumber—from some other sup- 
plier ignorant of the October transaction, that lum- 
ber under that trust agreement was to be ware- 
housed and warehouse receipts wpon it were to be 
issued to the guarantor of that note. 

Then they became security for the payment of the 
note, exactly as much as though Twin City itself 
had held the warehouse receipts that represented 
that lot of lumber. 

Of course, that deprives the seller of the lumber 
of any means of getting paid unless Hlliff was able 
to pay him out of the remaining eighty per cent of 
his gross proceeds. 

So the evident effect of this transaction was, if 
Hliff [588] was not insolvent already to insure that 
he would soon become so. 

Because in order to continue his business at all 
he must inevitably contract obligations which he 
could not expect to pay as they matured, and which 
in fact he could not expect to pay at all unless his 
business took a large bound upwards. 

Now Mr. Eiff is a hopeful person, he is a sales- 
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man. That is perfectly apparent. But not one fact 
has been adduced in this case to show that any ex- 
pectation of the increase in the volume of this busi- 
ness, a substantial increase was based upon any- 
thing more than mere hope. 


His past experience with that business had dated 
from the beginning of November 1952, and he had 
been in charge of it throughout all that period of 
time. 

And in only two months had he done anything 
better than break even. He had yolled up a deficit 
which consumed the capital of the Elhff Hodes 
partnership, he had consumed $7000.00 of the capi- 
tal loaned him for the business by Mrs. Lannin. He 
was doing business on borrowed money. He was 
insolvent to start with. 


And what expectation could there possibly be by 
either the bankrupt himself or by the pavee of that 
note that he would ever be able to pay it unless he 
paid it at the expense of other suppliers with prop- 
erty furnished by them, presumably in entire good 
faith on credit and in ignorance [589] of this Octo- 
ber transaction. 


When we come to that point we see the vital im- 
portance of the evidence of concealment and of 
secrecy. If they ever got wind of this transaction, it 
Was quite apparent that they would never supply 
Mr. Elliff with anything. 


Twin City Lumber Company did in November 
supply him with several lots of lumber, I mean in 
November of ’53. And it finally got paid in full, al- 
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though only with long delays. But they had Mr. 
Elliff by the back of the neck. 

Now it is time to show how they did it. 

When Mr. Elhiff testified and when Mr. Baum 
testified about the purpose of that note, they made 
it perfectly clear that from the point of view of 
My. Elliff it was intended to be payment for the 
antecedent indebtedness of Twin City. 

That note plus a small sum of money, about 
$160.00 or so, which was paid in cash, was supposed 
to discharge this antecedent indebtedness. 

When Mrs. Swanson, the bookkeeper of the Twin 
City Lumber Company testified and produced the 
records, we found immediately that there is no men- 
tion whatever of the note as such as a eredit upon 
their books. 

The note was never credited at all. It wasn’t ac- 
cepted in payment by Twin City Company. There 
is no evidence that it ever was so accepted. The 
books are the only evidence of the manner in which 
it was taken and received and treated. [590] 

Twin City Company credited the payments that 
were actually reecived on account of that note along 
with this $160.00-odd dollars as those payments 
were received. 

IT mean Twin City Lumber Company for all of 
the subsequent payments were made to that concern, 
the new firm. The books were the same. They were 
continuously kept and they were continuously kept 
by Mrs. Swanson. 

So they treated the note as though it were secur- 
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ity for the antecedent indebtedness. But that was 
not Elliff’s intention. 

So we have the situation referred to in the memo- 
randum that the note was neither given as security 
nor accepted in payment. 

Your Honor will recall that there was a covering 
letter which was produced by the defendants and is 
in evidence as Exhibit G, I think, in which Mr. 
Elliff said that he told Twin City Lumber Company 
that the delivery of the note was conditioned upon 
not only the release of the existing warehouse re- 
eeipts, but also upon the surrender of the dis- 
honored checks which had never been paid and 
which represented some $9000.00 of the amount. 

Well, that is a demand which would be perfectly 
proper and supports his testimony to the effect that 
he considered it was payment, not security, for this 
antecedent indebtedness. [591] 

Yet we are confronted by the fact, whieh is ad- 
mitted by Mr. Hunter and testified also by Mrs. 
Swanson, testified to by Elliff, testified to by Baum, 
that the dishonored checks never were returned to 
him. They always have been kept and kept appar- 
ently by the old firm. 

Whether they were turned over to the new one or 
not, it seemed to be immaterial. They never reached 
Elliff. Mr. Hunter still had them until they were 
produced in this Court. 

That doesn’t look as though that note were ac- 
cepted as payment because those checks represented 
more than a third of the entire antecedent indebt- 
edness. 
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Well, they represented more than that. 


We are realists, we can see what they represented 
to Mr. Elhff. They represented to him the danger 
of prosecution, issuing checks which he had no ex- 
pectation of paying that would be paid when pre- 
sented. 

There was one of them for which he had an ex- 
euse. That was the one that had been sent through 
the Douglass Guardian Warehouse Company 
amounting to some $7300.00. It was left undated by 
him. 


Douglass Guardian Warehouse Company dated it 
and sent it to Mr. Hunter. Well, that was a very 
natural result of his issuing it in the first place. 


At any rate, he was in serious danger. And there 
was two other checks for which he had no exeuse at 
all. And [592] there had been several others which 
had bounced, as I have said. 


In short, vou have a situation here which plainly 
discloses the man was in a desperate financial eondi- 
tion at the time of this October transaction, that 
Twin City Company had every reason to know that 
Tact. 

All that is required, if the Court please, is to 
eharge the recipient of either a fraudulent transfer 
or of a preferential transfer where his intent ov his 
knowledge are material at all, all that is needed to 
eharge him with such that is evidence that he had 
reasonable cause to believe. 


Then if he turns his back upon the information 
at lis disposal, his ignorance is purely willful and 
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no defense to it because what he should know, the 
law would naturally deem he did. 

Now when you examine the October transaction 
in that way, that the man was insolvent, let us say, 
whether there was actual knowledge of that fact by 
Twin City or not, that the inevitable effect of the 
transaction was to hinder and delay as well as per- 
haps to defraud—not merely perhaps, but probably, 
which proved to be the case of the creditors. 

You nave a case of actual fraud. There wasn’t any 
consideration for this transfer that did the estate 
the slightest bit of good in the world. 

Let’s examine the transaction. [593 | 

None of the antecedent indebtedness was paid for. 
That is clear because Twin City didn’t accept the 
note as payment, didn’t treat it as payment. It kept 
the old account still alive on its books and it still 1s. 
We saw the books and they are in evidence. 

The ones that now carry that account are in evi- 
dence as Defendant’s Exhibit K. 

Plaintiff’s Exhibit 18 completes the tally of the 
defendants’ records other than the former open ac- 
count with Elliff, which is Exhibit 4. 

So it seems very clear that the effect of this 
transaction inevitably was, as I say, te allocate all 
of Ellifi’s present and future assets to the security, 
not merely of Mrs. Lannin the guarantor, that was 
purely nominal, to the securing of that $28,000.00 
note without discharging any of his antecedent in- 
debtedness at all and without actually securing any 
of it. 

Because to a contract of collateral security, it’s as 
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necessary as any other contract that there be some 
meeting of minds. 

Elliff had no idea that he was merely securing 
past indebtedness nor any intention to do that. As to 
the note then you have either a substantial failure 
of the consideration for which it was intended to be 
given, or else you have a complete failure of the 
minds of the parties to meet, either [594] upon the 
proposition that it would be accepted in payment or 
upon the proposition that it was to be taken as 
security. 

In other words, it was a new obligation. It added 
$28,000.00 to the tally of Mr. Ellifft’s apparent in- 
debtedness. 

The Court: Do you contend that after that he 
owed $56,000.00 ? 

Mr. C. Huntington Jacobs: I say the note was 
void, your Honor. If it hadn’t been, he would. 

It imparted a consideration being in writing. 

Now the only consideration that I can see that the 
evidence actually contains of anything in the nature 
of consideration for that note is the release of exist- 
ing warehouse receipts which were then held by 
Twin City and which represented his then existing 
stock in trade. 


But the actual fact of the matter—and as Twin 
City well knew it was, had every reason to know it, 
had seen the trust agreement—the actual fact of the 
matter was that under that trust agreement Mr. 
Elliff was obliged to transfer that stock in trade to 
Mrs. Lannin as soon as that agreement went into 
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effect as security for her guarantee and therefore 
as security for the note. 


All we actually have by this release of warehouse 
receipts is simply an act by which the security was 
transferred from the old account to the new ac- 
count, that is to say, the note account, the $28,000.00 
note, supporting as it [595] did along with all his 
future proceeds and all of his future acquisitions of 
stock in trade, the guarantee to Mrs. Lannin and 
thereafter the note. 


Now it seems very clear that there is more than a 
easual interest in My. Elliff’s testimony regarding 
what Mr. Hunter told him on one of those telephone 
ealls that was made in the immediate dissolution of 
the partnership and the October transaction. 


Mr. Elhff’s testimony was 


and ineidentally If 
have searched my notes in vain to discover, a memo 
to discover any denial by either of the other two 
parties engaged in that conversation, Mr. Ramsay 
that is, and Mr. Hunter. 

Elliff’s testimony was that Mr. Hunter said on 
that occasion words to this effect, “I don’t care 
about anybody else. We want our money.” 

That I will submit to the Court was exactly the 
attitude of that company with respect to this Octo- 
ber transaction. And it was the attitude also of its 
successor, also managed by Mr. Hunter, towards the 
payments that were received from Mr. Elliff after 
the October transaction. 

That brings me to the conversation of the status 
of this—of these defendants—of these Twin City 
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defendants if we can group them all under that 
title. 

It seems very clear there was absolutely no pres- 
ent consideration of any financial—of any pecuni- 
ary value at [596] all which was given for either the 
note or for the transaction that involved the note, or 
it didn’t either discharge or secure any antecedent 
indebtedness. 

My analysis of that transaction is correct. There 
has been no meeting of minds at least, upon either 
of those propositions. And it did not result in the 
estates receiving—relieving any of the property of 
the bankrupt from hypothecation at all. 

The same stock in trade as were evidenced by the 
warehouse receipts that were issued by Mrs. Lannin 
pursuant to the trust agreement were still encum- 
bered to the same extent exactly as they had been 
before, or almost exactly as they had been before. 

There may be some doubt as to whether or not 
these trustees ever had secured all of that ante- 
cedent indebtedness. In Exhibits 1 and 2 they were 
intended merely to secure the account which is laid 
out in Exhibit 4 and which was brought to a balance 
of zero before those receipts were surrendered at 
all or agreed to. 

But independently of that, there hasn’t been any 
question at all that no benefit resulted to the estate 
from the mere transfer of these Exhibits as seeurity 
for one account and security for another, at least, 
equally large. 

And so the Twin City Company and its successor 
had given this estate nothing at all to compensate 
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this estate for the [597] additional security which 
they got for the note. 

Now this trust agreement required an incessant 
series of payment required as often as they received 
a lot of lumber, warehouse receipts upon that lum- 
ber were to be issued to Mrs, Lannin. 

That was to go on as long as he was able to con- 
tinue his business. Also under that trust agreement 
every cent that was derived from the business was 
to be collected by him and turned over to Mrs. Lan- 
nin’s trustee into the trust agreement, that is, Mr. 
Pasquinelli. 

Jn Mr. Pasquinelli’s hands of course, it still was 
secured, not only for Mrs. Lannin’s guarantee but 
also for the note. Until it was disbursed, and only 
eighty per cent of it might be disbursed with the 
current expenses of the business, and eighty per 
cent of the business’ stock in trade, the other twenty 
per cent must go into payments upon the note. 

And what did estate get for that? 

A mere exchange of more indebtedness, at the 
most for which the original warehouse receipts 
were security. It seems to me very clear that Twin 
City cannot claim the status of a bona fide obligee 
for anything like a present fair equivalent value. 

Of course, it had to be that in order to be immune 
from the trustee’s right to prosecute this action 
under Section [598] 67-D of the Bankruptcy Act or 
under the equivalent provisions of the Uniform 
Fraudulent Conveyances Act. And also would have 
no rights to any equity in treatment in accordance 
with clause 6 of the second paragraph of subdivi- 
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sion EF’ of Sections 67 because it has not parted with 
anything of any value to the estate. 

And as the memorandum plainly discloses, your 
Honor, although I inserted it because the Court 
noted far better than counsel the law that says, 
‘The value of the fairness of the consideration must 
be evaluated in the point of view of the creditors of 
the debt.” 

We have left with consideration then only the 
matter of these preferential payments. As to them it 
seems to me that the entire matter resolved itself 
into a question of fact. 

Did the Twin City Company know or did it not 
know or had it or had it not reasonable cause to 
believe, to use the language of Section 60, subdivi- 
sion A and B, “That the bankrupt was insolvent at 
the time when these payments were received.” 

I said Twin City Company inadvertently; I ought 
to have said Twin City Lumber Company because 
it was the new firm which we have had. 

These new preferential payments of course, they 
were all received within four months of bankruptey 
and they were all made in 1954 subsequent to March 
10th. There is no question [599] that they were 
made and there can hardly be any doubt that the 
bankrupt was insolvent when he made it. He cer- 
tainly had not improved his position, according to 
his testimony, according to Mr. Baum’s testimony 
since the October transaction. 

The Court: May I interrupt you for a second, 
Mr. Jacobs? 

In counsel for the defendants memoranda, which 
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was filed yesterday, which I received, he makes the 
distinction between the second and third counts. 
Have you had an opportunity to read those memo- 
randa? 

Mr. C. Huntington Jacobs: No, sir, I have not. 
But I can imagine what the distinction naturally 
would be. The second count of course, as I advised 
the Court at the beginning of this case involves 
funds which are claimed also under the theory of 
fraud in the first count, $2500.00. 

The Court: The second count is the $2500.00 pay- 
ment on the note? 

Mr. C. Huntington Jacobs: That is right, sir. 

So much of the $5000.00 paid all told as was paid 
to them within the four months. The other $2500.00, 
your Honor will recall, was paid by Mr. Pasquinelli 
in December and cleared, I think that is, the check 
Was issued in December and cleared in January of 
1954. 

So the payment was actually made in January of 
1954, that is, before the start of the four months 
period. [600] 

I don’t know what other distinction there may be 
between the two things. If they are preferances, 
they are recoverable as such under the principles of 
Section 60 A and B. 

But you have this situation regarding the proof 
of knowledge or reasonable cause to believe. They 
had reasonable cause to believe in October that this 
bankrupt was insolvent. I think that that appears 
by overwhelming weight of the testimony. 

And JI think too, that any testimony that they 
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didn’t actually know is merely a different form of 
saying that they didn’t want to know and declined 
to be enlightened by the means at hand which were 
at hand to enlighten them. 

And those means were amply sufficient to give 
them all of the facts. Well, they knew or they ought 
to have known in October of 1953 when this October 
transaction occurred that the bankrupt was already 
insolvent. 

They had seen the trust agreement—Mr. Ramsay 
had and he was the agent charged with the conduct 
of these negotiations. He had seen it according to 
his own testimony on cross examination about two 
days after the second meeting in Mr. Pasquinelli’s 
office. There is no dispute about that. 

There may be some dispute as to whether he read 
it. The testimony of Mr. Elliff and of Mr. Baum is 
that they saw him read it. There may be some doubt 
as to—there may [601] be some dispute as to 
whether Mr. Hunter got a copy of it. 

The testimeny of Mr. Elliff and Mr. Baum is that 
they left one for him with the maid at his house 
with these other documents whieh he admittedly did 
get. And the testimony of Nir. Hunter is That7ie 
heard ahout the trust agreement from Mr. Ramsay 
by telephone shortly after the meeting of October 
the 8th. 

And furthermore while we are on that point, your 
Honor, this disclaim for any interest in the trust 
agreement still consorts with the established facts. 
It can’t be disputed now. There Ramsay has admit- 
ted that he attended not one but both of those meet- 
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ings in October, not only the one on October 6th at 
which the trust agreement was only briefly dis- 
eussed, according to the other people present at it, 
but also the one on October 8th where every term 
of it was fully discussed and agreed upon and where 
this policy of secrecy was discussed and decided 
upon and where the reason was given for the policy. 

One was in various forms by the other witnesses 
who attended that conference, the reason being that 
it would incite litigation on the part of other ered- 
itors if they knew of it. That is the reason that was 
given. 

What was implicit in the situation was, the fur- 
ther reason that the bankrupt couldn’t continue his 
business unless he did so on eredit. [602] 

He couldn’t expect to get credit unless he got it 
from others than Twin City Company as well as 
perhaps Twin City; that they wouldn’t give it to 
him if they had any idea that such an transaction 
had occurred. 

So the testimony is unanimous upon the subject 
that no such notice was ever given to creditors in 
any shape, manner or form. 

Mr. Pasquinelli so testified, Mr. Elliff so testified, 
and Mr. Baum so testified to the best of his knowl- 
edge. Of course, his knowledge was accurate up to 
the end of that year, complete up to that time. 

Now they say that they weren’t interested in this 
trust agreement, that they were relying entirely 
upon the Lannin guarantee. The stubborn fact re- 
mains that Mr. Ramsay took sufficient interest in 
that trust agreement to sit through that entire con- 
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ference and participate in the discussion as well as 
to attend and participate in the discussions at the 
October 6th conference. 

That he couldn’t deny. He even made notes upon 
it, according to his testimony under Section 21-A, 
which was produced here as impeachment. Where 
the notes are, we don’t know. 

And that isn’t the only record that is missing. 

Mr. Ramsay made a survey of the accounts re- 
ceivable of that business and dated at the meeting 
which consummated the [603] series of investigations 
that he made throughout a period of a week in the 
latter part of September of 1953. And he made 
tapes showing the habilities outstanding in the busi- 
ness at that time. 

And then as soon as the October transaction had 
been consummated, both tapes and the survey were 
destroyed on the orders of Mr. Hunter, according 
to Mr. Ramsay’s testimony. 

There was no dispute of it by Mr. Hunter. The 
secretiveness of this entire transaction is empha- 
sized, I think, by such things as this, and also such 
things ag this. 

Although Twin City was represented at those two 
conferences in October, the guarantor was not. She 
wasn’t present and neither was her attorney. They 
would have been had they known there was such 
a conference afoot, one or the other of them. It 
seems almost certain that neither of them was there. 

They wouldn’t even give her any more informa- 
tion about this than they had to give her in order 
to get her to give the guarantee. It even extended 
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as to a provision in the trust agreement itself on 
the last page against having any notice to the credi- 
tors. They might buy goods from these same people 
that Mr. Elliff owed money, or intended to owe 
money. And if they did, they might divulge the 
fact that Mr. Elliff’s accounts receivable appar- 
ently had been transferred to a trustee, which 
wouldn’t look well to his creditors. [604] 

There was to be nothing to put the creditors on 
guard. They weren’t on guard. They were deceived. 

It was almost some nine months thereafter before 
a series of attachments by the creditors finally 
brought this business to a close. 

Now Twin City knew all of that history. They 
knew about his past unsatisfactory performance in 
paying his debts to them. They knew all that at the 
time when these payments were made in March and 
April and May of 1954, within the four months 
period. 

They knew that they had had a great deal of 
trouble in collecting what they claimed from him. 
And on account of the sales that they had made as 
far back as November of 1953, he was badly de- 
linquent in it, in those matters. 

One check that he gave them for $1200.00, accord- 
ing to Mr. Elliff, had gone to protest. Finally, it 
had cleared. So that his record of bad checks was 
still with him and still continued. They knew all 
that. 

And if they did not actually know that he con- 
tinued to be insolvent, certainly it wasn’t for want 
of having been warned of the facts. That would 
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put anybody on inquiry in that regard, that he had 
reason to believe that he was. It seems perfectly 
apparent. 


I don’t see any contradiction in the evidence of 
that fact. Mr. Hunter has been able to tell us [605] 
that so far as he knew, he didn’t know about these 
personal obligations. He didn’t know about Mr. 
ilhiff’s insolvency. That he had reason to know of 
it, that is another matter. It seems to me he had 
every reason to know and every opportunity to find 
out. 


Well, I cannot see how they can dispute the right 
of the estate to recover the payments that were 
made within that four month period as preferences. 

That applies as well to the second count as it does 
to the third count. But here you have the fourth 
count of the complaint. 


As to that, we are on new territory. So far as I 
know, I will have to coneede right now that frankly 
my research has not been able to find any instance 
in which any such claim has either been sustained 
or rejected by the Court. 

I base it upon consequently what seemed to me 
to be fundamental principles of the law. Under Sec- 
tion 70-C of the Bankruptcy Act, the trustee and 
so-called strongarm clause, the trustee is invested 
with the rights of a ereditor holding a lien as to 
all property that was actually in the possession of 
the bankrupt at the time of the bankruptcy. 

That is July 10th, 1954, admittedly by the plead- 
ings. And he is invested as to all other property 
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with the rights of a creditor holding an unsatisfied 
judgment. 

And of course he continues in the possession of 
those [606] rights throughout the administration of 
the estate. 

Now these people, the old firm namely, according 
’ to the theory of the plaintiff—and it does seem to 
me to be very fully established by the evidence, 
your Honor—they committed a fraud. They know- 
ingly committed a fraud. They not merely partici- 
pated in the fraud by the bankrupted, but they had 
actual knowledge of the facts sufficient to give them 
every reason to believe that the creditors were going 
to be hindered or delayed or defrauded. 

Your Honor will recall that Mr. Elliff testified 
that they suggested this trust agreement, insisted 
upon it. Mr. O’Connor’s testimony was that Mr. 
Ramsay carried the ball, as I think he said, in the 
discussion on that matter, the base discussion on 
that matter that occurred before he stopped it and 
said he didn’t know enough about Mr. Hlliff’s af- 
fairs to pursue that matter. 

And the testimony of all of the participants, ex- 
eept Mr. Ramsay, admitted he was there and may 
have put his two bits worth at the time of the con- 
ference before Mr. Pasquinelli. 

Mr. Ramsay took part in the discussions that 
occurred at that conference regarding the terms of 
the trust agreement, regarding the policy of secrecy. 

So they were fully aware. Mr. Ramsay, of course, 
having received and read the copy of the trust [607] 
agreement, which was finally prepared before the 
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note was ever delivered, knew exactly what it con- 
tained. 

So before they received these documents these 
people were fully aware that that was being done 
there, was a hindrance, was going to be in all hu- 
man probability a hindrance and a delay and a 
fraud upon the creditors of the bankrupt. 

And they must have known that sooner or later 
those ereditors would attempt to attach assets of 
the bankrupt which were under the umbrella pro- 
vided by that trust agreement. And when they did, 
if it was a part of the stock in trade, Mrs. Lannin 
would have to bring forth her trust receipts, the 
third party claims of those assets. 

And in that or any other event, the terms of the 
trust agreement were bound to become known to 
the attaching creditors. It took no foresight at all 
to amount to anything to foresee that when that 
agreement became known those creditors were going 
to institute litigation under the Uniform Frandu- 
lent Transfer Act or start proceedings in bank- 
ruptey, which is what actually finally happened. It 
eannot be that the start of that bankruptey proceed- 
ing would be of any surprise at all to those gentle- 
men. They must have foreseen that it was likely to 
occur. 

Then they must have foreseen too that in the 
bankruptey proceedings Mrs. Lannin would cer- 
tainly have to assert the same claim that she had 
as against these assets, not only [608] because she 
would want that security but also because it she did 
not she would be criticized by the obligee and this 
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contract of securityship in which she was involved. 
She practically would have to do it. 

Of course she did it. 

Considerable expense was caused to the estate by 
her doing it because it was necessary to find out the 
basis for her claim and it was necessary to find the 
true inwardness of the situation. 

It was a highly complex picture that these people 
would paint in cooperation with the bankrupt. I 
should have said company. They must have known 
well in advance that when that chain of events took 
place, the estate was going to lose heavily by it in 
the expense of exposing a default and defect in 
this claim, namely that it arose from a fraudulent 
transaction. 

Of course, that all happened. 

The only objection that I can see or anything in 
the nature of an objection opposing counsel would 
be to this fourth count, the propriety of it. 

I mean that the estate wasn’t in existence at the 
time when the fraud which gave rise to these dam- 
ages was committed. There I draw upon an analogy, 
the law of negligence; the books are full of cases, 
as your Honor is well aware of, in which dangerous 
instrumentalities likely to harm children [609] have 
finally caused harm to a child that was not even 
born when the instrumentality was installed or 
when the defect in it was allowed to occur. And 
liability has been predicated upon the logical se- 
quence of cause and effect which caused that origi- 
nal wrong to produce that ultimate danger, the in- 
juries of that child. 
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And I see no reason why fraud should be indulged 
to any greater extent than negligence. It seems 
to me it’s a highly salutary principle which we ask 
the Court to establish here and a fraud facer can- 
not escape the consequences of his wrong upon any 
such ground as that. 

It seems to me clearly that the trustee, being the 
representative of all the creditors under the plain 
impheation of Section 76 in this regard has the 
same right to sue for the damage caused him by 
this fraud as that child would have to sue for the 
injury caused to it by the authority of the de- 
fendant. 

And it seems to me further that if exemplary 
damages were ever appropriate in a ecase—and I 
think we have been moderate in our requests for 
them—it seems to me that they would be appropri- 
ate here. 

Beeause if the fraud was ever to be penalized, it 
seems to me it should be penalized when it results 


in actual injurv to innocent third parties hke the 
creditors represented. [610] 

Now in this case by this trustee. We rest our ease 
upon that reasoning, your Honor, for lack of ac- 
count to find an instance in which such a contention 
has been urged at all. I am reminded of the state- 
ment of a fictional character creation. Way back in 
1880 or I think *90 in this book the character is 
being taken to task for wanting to marry a prince, 
of a neighboring kingdom of which there was not 
precedent whatever. 

She told the king or her prospective father-in- 
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law there couldn’t be a precedent for anything the 
first time it was done. That is the situation here. 


Mr. Shapro: If it is satisfactory with the Court, 
I think the ecross-eomplainant might argue and I 
might reply to both of them at the same time, if 
that 1s agreeable. 


The Court: I suggest Mr. Jacobs who has just 
finished, that you might glance at the memorandum 
that was filed with reference to that distinction set 
forth between the second and third counts. You ean 
reply to whatever argument Mr. Shapro makes on 
dt. 

Mr. Robert Jacobs: If it please the Court, I 
see no benefit to be gained by the Court by my 
going over these facts as they pertained to the trus- 
tee’s case because the facts are the same and are 
effective in the same way towards the cross-com- 
plainant’s ease. 

However, I would lke to point out to the [611] 
Court certain facts which pertain only to the case 
of the cross-complainant, Mrs. Pearl K. Lannin. 

That is first that there was no benefit shown un- 
der the facts to Mis. Pearl K. Lannin by this trust 
agreement or the whole October transaction. We 
learned that from the testimony of Pearl K. Lan- 
nin herself in which she stated that the only rea- 
son she guaranteed this note, the only reason she 
took part in this transaction at all was to try and 
help out her son-in-law. 

She gained nothing monetarily or otherwise. This 
is also clear from the terms of the trust agreement 
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itself which has been entered into evidence and 
which the Court says it has read. 

Secondly, there was no knowledge of the fraudu- 
lent character of the transaction by Pearl K. Lan- 
nin. The testimony of Pearl K. Lannin, she said 
that in her conversations with Mr. Elliff he stated 
that he needed the money in order to get the stock 
in trade released from the warehouse and into 
easier hands because his business was good and he 
needed to be able to move it faster. 

There is also the testimony of Pearl K. Lannin 
that she was given to understand very definitely 
that this transaction had to take place in a big 
hurry. 

It’s the testimony of Mr. Henry Robidoux, her 
attorney, that the transaction had to take place in 
a big hurry. And [612] that his investigation of the 
matter was very sketchy because of the great rush. 

The next important part of the testimony per- 
taining to the case of the cross-complainant that 
has not been shown prior to this time is that pay- 
ment was made by Pearl K. Lannin to the extent 
of $2000.00. 

Her testimony was to this effect and there is also 
an exhibit to this effect. This was made up the de- 
mand of Twin City Company, Twin City Lumber 
Company or its assignee. 

Now it is also shown by the testimony of Pearl 
K. Lannin that this amount was paid prior to the 
time she had any knowledge of the true facts sur- 
rounding the October transaction. 

There has been no showing that she had any 
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knowledge at all of these facts. Her testimony is to 
the effect that she did this in order to benefit her 
son-in-law. She thought her son-in-law was in good 
financial condition. She merely wanted to help him 
out. 

There is also the question of damage resulting to 
Pearl K. Lannin, the cross-complainant, caused by 
the October transaction, to which we feel Twin City 
Was an active party. 

That damage has been testified to by myself and 
pertains to the’ third party claims that were asserted 
and which she had to defend against, at least by 
way of pleadings; although they went no further 
than that because of the bankruptcy that [613] 
was filed and the assertion of the claimant Mrs. Lan- 
nin to the stock in trade that was made in the bank- 
ruptey proceeding. 

And then again it is urged that the Court’s at- 
tention be directed to the fact that this also was 
prior to the time that the true nature of the Octo- 
ber transaction became apparent to Mrs. Lannin. 

With those additional facts in conjunction with 
the argument made by the attorney for the trustee, 
we feel and respectfully request that the prayer of 
the cross-complainant, Pearl K. Lannin, be an- 
swered in all its particulars. 

The Court: Shall we take a short recess? 


(Recess. ) 


Mr. Shapro: First your Honor, may I extend 
my appreciation to your Honor and to counsel for 
your tolerance of my indisposition of last week. It 
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was a hig help to me to be able to postpone this 
argument until this time. 

In view of the fact that in the memorandum that 
we filed, we have covered in outline form and with 
some citations the legal principles upon which the 
defendant’s case is predicated, I am going this 
morning, your Honor, to hmit myself if I can to 
the application of those legal principles to the facts 
of the case. 

With respect to the first count, which is from all 
standpoints the most important involved in this 
litigation, we have [614] an attempt by a trustee in 
bankruptey to set aside what I assume is a legal 
obligation. The statute calls for the setting aside of 
transfers or obhgations incurred is, you understand, 
fraud either constructive or actual as a subdivision 
of D.F. Section 67 sets forth. 

Counsel in his argument this morning referred to 
transfers. If it is contended there is a transfer to 
be set aside here with respect to the first count, the 
note, I am at a loss to understand it. 

The physical facts, and I in discussing this phase 
of the matter your Honor, I am going to assume 
for the purposes of the argument the facts as con- 
tended for by the plaintiff—in other words, with- 
out regard for conflict in testimony, without regard 
for anything, but a case, if submitted to your Honor 
for the sake of argument at the end of the plain- 
tiff’s ease, 

At the time of the October transaction, which is 
that which is challenged in this first count, what do 
we have? 
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We have Twin City Lumber Company holding 
warehouse receipts under the May agreement which 
wasn’t challenged in the pleadings, it wasn’t chal- 
lenged in the Court this morning. 

The main agreement, as the field warehouse set 
up the importance of that, your Honor, to this case 
is I think this: The purpose of the uniform [615] 
warehouse receipts act, the purpose of field ware- 
housing is to create, to permit the creation for busi- 
ness purposes of liens upon personal property in 
compliance with the provisions of Section 3440 
of the Civil Code regarding the immediate and con- 
tinued change of possessions. 

Great secrecy was laid in argument this morning 
upon the secrecy of this October transaction, the 
concealment if I may use counsel’s word. 

It is our position if your Honor please, that in 
October there was nothing to conceal; there was 
nothing of which notice either had to be given or 
even should be given. 

The situation was this: That Twin City had ware- 
house receipts admittedly for its security. There 
isn’t any real doubt if your Honor please, that it 
was to secure the entire transaction because Mr. 
Elliff’s own testimony was that the October trans- 
action and the warehouse account—and I quote his 
words—were one and the same thing. 

There is no other testimony on that subject. The 
warehouse merchandise in October on the testimony 
of everybody was valid — was reason for the 
$25,000.00. 

At that time Elliff was indebted to Twin City in 
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the total sum of $28,113.00. So that assuming that 
we are confined from a dollars and cents value for 
present consideration purposes, to $25,000.00, Twin 
City Lumber Company was in effect unsecured for 
$3100.00. [616 ] 

What did we do; what transfers took place; what 
was done? 

The warehouse receipts that we held invalid with- 
out notice—and I want your Honor to bear in mind 
that the creation of a field warehouse, the issuance 
of warehouse receipts is one of the several means 
provided by the California State Legislature for 
the ereation of commercial liens upon personal 
property for security purposes without either the 
publication of notice as required under 3440 or un- 
der the Section 3017 and so forth. 

We gave up those warehouse receipts pursuant 
to arrangement and Mrs. Lannin became in effect 
our successor on the warehouse receipts. 

What assets of the bankrupt were transferred at 
that time? By the bankrupt, nothing. When your 
Honor reads the Uniform Fraudulent Conveyance 
Act which is the counterpart of it with minor ex- 
ceptions, in our 8439 12 subdivisions, you will see, 
I am sure, that there has to be transfer of the bank- 
rupt’s property. 

Now I concede in view of the state of the record 
that it is legally possible under those Sections to 
set aside an obligation conceived in fraud. 

But as we have pointed out, that involves several 
things that are not present here. That involves the 
creation of an obligation for fraudulent purposes. 
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As I pointed out in our memorandum your 
Honor, we were unable despite I think reasonably 
arduous trial to find but one case in which an ob- 
ligation as such was challenged under Fraudulent 
Conveyance statute and we have referred to that 
in our memorandum. 

There was one sentence on the subject which I 
quoted in the memorandum. The substance of it is 
that that was intended. I mean that wording in Sec- 
tion 67 under the Uniform Fraudulent Conveyance 
Act was put in there to avoid bankruptcy for the 
purpose of enabling some friends, some co-conspira- 
tor to share in his estate, when actually such credi- 
tor had no such just claim, and therefore defeats 
and defies the other creditors of lawful participa- 
tion in the exclusion of the fraudulent creditor. We 
don’t have that here. 

It seems to me your Honor, clear from the evi- 
dence. Mr. Elliff owed us $28,116.00. And I say as 
a matter of law that at least $25,000.00 of that was 
secured at the time. 

But let us assume for the sake of argument with 
respect to the unsecured portion, or that it was all 
unsecured, which is not the fact, but let us assume 
it was all unsecured, what did he get? What did 
Twin City get as a result of the October transaction ? 

They got a note evidencing the exact amount of 
the indebtedness, the $28,000.00. They got a [618] 
suarantee of a third person. There was no depletion 
of the estate because the only security that Mrs. 
Lannin got was the same security, whatever it was 
worth, that we had before. 
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In order, if your Honor please, to successfully 
attach an obligation or a transfer as a fraud, there 
must be fraud proven unless it comes within the 
subdivision A of Section 62D too, wherein there 
is a lack of a fair consideration. 

Fair consideration is defined, if your Honor 
please, in Section 67 D 1. It says “When in good 
faith in change and as a fair equivalent, therefore 
the property is transferred or an antecedent debt 
is satisfied.” 

Now we get to the situation that counsel discussed 
this morning as to the purpose of the note. 

I say to your Fionor, and I am sure you have ex- 
cellent notes and recollection of the testimony, 
neither Mr. Elliff or anybody else in this Court tes- 
tified that the note was intended to be given by him 
or to be received or accepted by Twin City as pay- 
ment of anything. 

That is a figment of the imagination of counsel 
based upon an inference that he would ask your 
Honor to draw: 

Is it logical, is it good sound common sense? Is 
there anything fraudulent in connection with a per- 
son who was physical security for part of his dent 
when as we are conceding for the purpose of this 
argument his debtor is insolvent and when let’s say 
he knew or ought to have known [619] that he was 
insolvent to obtain security of either additional 
security of the same kind or substitute some other 
security ? 

There is nothing fraudulent in that, in that there 
is nothing reprehensible. The Bankruptcy Act was 
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never designed to cover such a situation. Section 
60 which is the basis of counts two and three, was 
designed to cover such a situation with an arbitrary 
form on limit. 

Let’s assume for the purpose of the argument 
that Elliff was insolvent in October and we knew it. 
And let us assume that we had either all or a par- 
tial unsecured possession of it. Mr. Hunter had 
closed the warehouse. | mean I am taking all of this 
testimony the way it was given for the plaintiff. 

He wanted his money or else, or else of course, 
was the closing of the warehouse and ultimately 
possibly the liquidation of the warehouse. But the 
warehouse will be liquidated on testimony of every- 
body in this ease. 

We would have gotten $25,000.00 worth of mer- 
chandise and we would have been unsecured for 
$3,000.00. 

But let us say we were all unsecured. What did 
we get? We got a guarantee, the guarantor got the 
security. 

Let us assume that if we had even gotten direct 
security from the bankrupt in October of 1953 and 
that we didn’t have before, and if no bankruptcy 
ensued within four months then all of the other cir- 
cumstances of the case, under the law and [620] the 
decisions we have cited in the memorandum, your 
Honor, there is nothing fraudulent about it. 

Judge Wilbur in the Ninth Circuit discussed that 
matter in the case that we cited. It is as close a 
situation to the existing facts with respect to a 
trustee’s action for fraud as we were able to find. 
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I say it challenges credulity to ask your Honor to 
conclude that this note was intended by Eliiff, 
whether it was accepted or not, as payment of any- 
thing. 

The setup, the physical setup in the records of 
Twin City Lumber Company, your Honor, as shown 
by Exhibits K and fF’, Plaintiff’s Exhibit 18, show 
clearly exactly what transpired. And counsel in- 
advertently stated something to your Honor when 
he said towards the latter part of his argument 
that the transaction on the warehouse account 
cleared the warehouse account, which is Plaintiffs’ 
Exhibit 13, before the October transaction. Such is 
not the fact. 

Exhibit 13 shows that as of August 31st there was 
a balance owing to Twin City on the warehouse 
account of $25,468.29. Under date of September 
Z1st, there was credited against that account the 
proceeds of the check that subsequently bounced 
$7,310.98. 

And on September 24th, the proceeds of another 
check that bounced $741.26, leaving a balance as of 
September 24th on the account after giving effect 
to a check which had not [621] been returned of 
$17,416.05. 

That account your Honor, was by journal entry 
transferred to the notes receivable account, which is 
account number 117 B, which is part of Exhibit K, 
not prior to October 8th, or whatever date this 
trust agreement and note were procured. 

Your Honor’s examination of the notes receivable 
account, counsel says there was no note entered in 
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the books. As to an entry saying “‘Note dated so- 
and-so for so much money’’ no, there wasn’t. 

But as your Honor will read from Exhibit 117 B, 
it is headed “Notes receivable, Pine Supply Com- 
pany.’ Therein it is entered—all of the items, the 
three bad checks, the third one being a $2500.00 
payment which was credited on the open account 
and which balanced the open account which is m 
evidence as Exhibit 4 and which was subsequently 
meturned. 

So that account was balanced by a bum check. 

This account, the warehouse account was balanced 
—was reduced from $25,000.00 to $17,000.00 by two 
bum checks and was balanced out only by a journal 
entry, which is reflected here under the same date 
October 16th. 

In other words, if your Honor please, it 1s also 
in our judgment a challenge to credulity to assume 
that the effect of this transaction as handled by us, 
forgetting Elliff’s intentions, would have put us in 
a position where they could have at any time urged 
a claim for anything over $28,000.00. [622] It just 
isn’t possible. 

Much is made your Honor, in an argument by 
eounsel for the plaintiff of the fact that the three 
ehecks, three bad checks were not returned. The 
only explanation that was given was, I think the 
logical one, the reasonable one, namely that they 
were misplaced by Mr. Hunter. There is no evi- 
dence of any coercion. There was no evidence of 
any threats made in connection with the use of 
these bad checks. There is no evidence that the 
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checks were ever presented after the note was given 
or ever any payments made or attempted to be 
made on the checks. 

What harm did the bankrupt estate suffer by 
reason of the fact that the three checks re- 
mained buried in a file, in a personal file by Mr. 
Hunter instead of being sent in the mail to Mr. 
Elliff? None whatsoever. 

As far as adequate consideration for this note was 
concerned, the note is supported by not only the 
past consideration, the antecedent indebtedness to 
which I have referred, which includes all of the 
items of the $28,000.00, but also current considera- 
tions. 

First, the extension of the time of payment. The 
plaintiff concentrated in his evidence upon the fact 
that Twin City Lumber Company was pounding on 
Elliff’s door very vigorously. 

All the obligations up to the time of the notes 
was past [623] due. What happened as a result 
of our obtaining this note and getting the guaran- 
tee? Let us say the trust agreement too for the 
sake of argument. 

We extended the time of payment or the first 
installment to February Ist of 1954. There is evi- 
dence to show your Honor that we subsequently 
agreed in writing to extend it beyond that to May 
and the balance of the $28,000.00 was extended for 
a period I think of twenty-two months. 

Certainly, an addition of time of payment where 
a debt is already past due is an ample current 
consideration. Furthermore, we gave up the ware- 
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house receipts. Now it is true, technically, as coun- 
sel argues, that the warehouse receipts were trans- 
ferred in effect to Mrs. Lannin and that since they 
were security for her guarantee for the same obliga- 
tion, that theoretically they were to our benefit. 
That is true. 

Your Honor will recall that you stopped me at 
one point when I was attempting to emphasize or 
offer for the second time the fact that after October 
Twin City Lumber Company had no control what- 
ever over the warehouse. 

Your Honor stated that there is no evidence 
proving it. It was obvious. And it was obvious 
and that is exactly—that touches upon the circum- 
stances of this transaction in the first instance. 

This is exactly the situation that Elif said—and 
[624] counsel quoted him correctly this morning— 
when he asked his mother-in-law to endorse this 
note he said, “I want to get the warehouse in more 
friendly hands.” 

And the best evidence of the fact that he did get it 
in more friendly hands, that is, that the effect of 
it was to make it a lot easier for him was as the 
evidence showed that at the time of bankruptcy, 
there was only $5,000.00 worth of security in the 
warehouse for Mrs. Lannin. 

In other words, despite the fact that he bought 
$15,000.00 worth of approximately new merchan- 
dise after October 8th, despite the fact that theo- 
retically under the trust agreement twenty per cent 
of that was automatically held out for our own 
benefit, [ mean, in connection with sales, despite 
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all of this, despite the fact that she got $25,000.00 
worth of security at the same time that we gave it 
up, she wound up with $5,000.00 worth of security 
in the warehouse, which incidentally she lost to the 
trustee by virtue of a proceeding on its face ap- 
peared to be adversary, but actually it was not. 

He got his warehouse into friendly hands. He 
was able, as your Honor heard testimony, he told 
Mr. Pasquinelli what to do in connection with non- 
payments and with Mr. Pasquinelli as his sueces- 
sor—your Honor heard the testimony that every- 
thing was done by Mr. Elliff and she went through. 

The answer to that of course is, your Honor, that 
Elliff [625] got what he bargained for by the trans- 
action and we got what we bargained for and we 
were entitled to get what we bargained for, namely 
a note guaranteed by Mrs. Lannin and Mr. Elliff 
got his warehouse into friendly hands. 

There is nothing in connection with the transae- 
tion of October 8th that required under any statute 
of the State of California or of the United States 
that I know of, any notice to be given to creditors 
whatsoever. 

And if Mr. Pasquinelli testified that he discussed 
the fact that notice might need be given, all I can 
say is that he must have concluded that it wasn’t 
necessary, or at least that it wasn’t advisable. 

It might not have been advisable from Mr. Elliff’s 
standpoint to give notice, if there was a wav of 
giving notice, I don’t know what you would do by 
giving notice about a transaction that isn’t involved 
in the transfer of personal property or the stock in 
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trade of a merchant, the stock in trade of a mer- 
chant wasn’t transferred in this deal or didn’t pur- 
port to be. It was the warehouse receipts that were 
transferred. 

Now counsel says from reading the transfer 
agreement that the trustee was to take and withhold 
twenty per cent of the gross receipts for the benefit 
of the secured creditor. 

I ask your Honor to read the agreement and you 
will find that there is in there an express provision 
that is made for [626] the benefit of all creditors, 
not the twenty per cent agreement, the whole trust 
agreement is made for the benefit of all creditors. 

Now what is fraudulent, what is required—what 
requires notice of any transaction which on its face 
is made for the benefit of everybody and it says so? 

I am not interpolating, it’s there in just so many 
words. 

Now I am not going to spend any great amount 
of time on this phase of it because J don’t think 
either from a legal or practical standpoint it is 
necessary. But I want to call your attention with 
respect to the credibility of the witnesses involved 
here and of part of counsel’s argument to certain 
exhibits and the fallacy, the unreasonable conclu- 
sion that he asks your Honor to draw from the 
face of the record. 

He has asked you to draw the conclusion and 
beheve Mr. Elliff in connection with the Coast 
Range transaction, namely, that he told Mr. Hunter 
at the time of the May transaction which followed 
mmediately the dissolution of the Pine Supply 
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partnership, that he owed one-sixth of $70,000.00, 
in effect, on the old Coast Range Lumber Company 
deal. 

As of April 7th which is a little less than a month 
before this transaction—we are reading from De- 
fendant’s Exhibit I—Coast Range is listed as an 
asset for $9,000.00. 


Now Mr. Hunter said that he called Elliff’s atten- 
tion to the fact that he didn’t consider that worth 
anything because [627] he knew that Coast Range 
had been wiped out. 


But is it consistent that at the same time that 
he gives, or immediately after he gives the man 
a statement showing an asset value of Coast Range 
for $9,000.00 that states he told him that he was 
indebted for one-sixth of $70,000.00 worth of indebt- 
edness for Coast Range. 


Again I say to your Honor that taxes the credul- 
ity. I would sav indication of the inherent proba- 
bility of certain phases of Mr. Elliff’s testimony is 
disclosed by Defendant’s Exhibit E which is the 
financial statement of Pine Supply Company sub- 
mitted as of April Tth, 1953, the same date as the 
personal financial statement of Elliff, which shows 
a net worth of $17,030.25. 


The net worth of Elliff personally as shown by 
Defendant’s Exhibit I on the same date is 
$21,400.00. This is the same partnership, the same 
partnership which Mr. Baum testified as of May 
20th when it was dissolved a month and 13 days 
later had a deficit, a capital deficit. And counsel 
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said it was large. He used the words “large,” or 
its equivalent. 

It actually showed a capital deficit of $2,200.00. 

I say to your Honor that the people who were 
defrauded in connection with representations as to 
assets value were Twin City Lumber Company, not 
Myr. Eliff. 

Now counsel made the point this morning when 
Mr. Hunter was dissatisfied with that financial state- 
ment—and he bases [628] that statement upon the 
fact that Mr. Hunter through his correspondence 
repeatedly asked for current new personal and 
financial statements. 

Your Honor knows from business experience, and 
counsel knows just as well as I do, that any credi- 
tor when he onee relies on a ‘financial statement con- 
tinues to rely on it and is entitled to rely on it until 
he receives information from any source to the 
contrary. 

Furthermore, it is common business practice to 
try to keep financial statements up to date to avoid 
the very situation that ensued here. 

The evidence is also clear, your Honor, and ad- 
mittedly by Elliff that Mr. Hunter never got those 
statements. 

Now I pose this question to your Honor. Why 
didn’t he get those statements? Why did he want 
them if he knew the condition? 

He didn’t get them because Mr. Elliff didn’t want 
him to know it. I think that is a much move logical 
and reasonable interpretation of the facts of the 
evidence than that called for by counsel. 
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Now counsel used the expression that in effect 
Mr. Hunter said, “I don’t care—” in the September 
? 
conversation in San Francisco—‘‘] don’t care about 
anybody else, I want my money.” 


It is undisputed. He is right. Substantially, 
those [629] words were said. In that connection I 
say to your Honor there is nothing reprehensible, 
nothing fraudulent to delay creditors, nothing that 
makes voidable this transaction by reason of any 
such position of Mr. Hunter. 


The authorities we have cited to your Honor, 
particularly again this Woodruff case supports ex- 
actly that theory. 


Counsel is also, I think, confused in connection 
with what he says we ought to have known and that 
reasonable cause to believe means that it would have 
in effect put a reasonably prudent person upon 
guard and if he doesn’t make that inquiry, he is 
chargeable. 

I agree with that wholeheartedly, but that does 
not apply to Section 67 of the Fraudulent Convey- 
ances that reason applies, 1f your Honor please, 
only to Section 60. 

Again I refer to the memorandum to support 
that statement. 

Under the decisions—and they go back to the 
original fraudulent conveyance and we have re- 
ferred to them here. Under the law there must be 
in this ease an actual intent. 


And to use the words of the statute, “As dis- 
tinguished from intent presumed in law.” I am 
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reading from Section 67-D, 2 D, 67-D, 2 subdivision 
D. 

It says, “As distinguished from intent presumed 
in law to hinder, to delay, or to defraud.” 

The cases are legion. They are cited in the 
memorandum. 

In other words, with knowledge of insolvency on 
the part [630] of the transferee, if more than four 
months before bankruptey not evidenced and does 
not constitute evidence of hindrance or delay—the 
eases L mean are clear on that point. 

The cases are also clear, if your Honor please, 
upon the interpretation that to defraud, one must 
show actively by clear and convincing evidence not 
only that there was insolvency, insolvency alone 
at the time of the making of a conveyance and 
knowledge of insolvency on the part of the trans- 
feree is not sufficient by any standard or yardstick 
aid down by the courts to impute fraud. 

In the first place, that statute said it cannot be 
inferred, it must be active. And in the second place 
in reasoning it out, as the courts have, they go fur- 
ther and say it must be by clear and convincing 
evidence. 

Tt might be interesting just to point out in pass- 
ing at this moment that in the complaint in this 
ease, the first count, the arch conspirator, the archi- 
tect of this devious scheme is definitely named by 
the plaintiff as Mr. Hunter. 

The argument this morning, which is of course 
necessarily based upon the evidence in the case, 
now names Mr. Ramsay as the arch conspirator. 
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In other words, I think—and when your Honor 
reads that complaint, if you do again, I ask you 
to read it again respectively in the light of the evi- 
dence you heard and the argument which was made 
this morning by the plaintiff because [631] I think 
you will find that the complaint envisioned a situa- 
tion which unfortunately for the plaintiff he was 
unable to prove in this case and he is now attempt- 
ing by virtue of what I would call, shall we say, a 
tortuous argument with respect to the evidence to 
bring himself within a case, not the case that was 
pleaded, but a case of a fraudulent obligation. 


If your Honor please, we also have a very in- 
teresting situation here which [ comment on for 
reasons that would be obvious but also because your 
Honor addressed us jointly some time back with 
respect to the right to file claims in bankruptcy 
after the expiration of the six months period. 


It is interesting to note that the plaintiff in this 
ease seeks to have declared null and void—and I am 
quoting from his prayer in this complaint as to 
count one—the $28,00000 note. 


IT ask your Honor how and in what way the 
estate of the bankrupt can be benefitted by the ean- 
eellation of that note when two things admittedly 
occurred ? 

First, the time for filing claims by us has ex- 
pired and we never filed a claim on that note. 

Two, Mrs. Lannin argues in the complaint that 
the estate might lose the warehouse—the $5,000.00 
worth of merchandise that was left in the ware- 
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house at the time of bankruptcy. They might lose 
that. That was in the complaint. 

Lhe evidence now shows from the decision of the 
Referee [632] that Mrs. Lannin lost that. The 
estate got that. 

I say to your Honor that there is no possible bene- 
fit that can result to the bankrupt’s estate by reason 
of setting aside this note with the single possible 
exception of the recovery if the note is invalid of 
the $5,000.00. 

Counsel might say, “Well, $5,000.00 isn’t hay, I 
mean, that’s something.” 

But we have this situation. Section 57-N of the 
Bankruptey Act, which we read to your Honor 
which provides that after the time for filing claims 
if a ereditor who has not filed a claim within the 
six months, that means that he may then file a 
claim within thirty days after the judgment becomes 
final if the payment is made within fifty days. 

If the note is set aside, as per the prayer of the 
complaint under the second count, he would recover 
$5,000.00 from us. And how could we raise the 
$5,000.00 back when it was paid under a note that 
your Honor would have declared under the first 
count to be invalid. 

The Court: The $5,000.00 you are talking about 
is the payments on the note? 

Mr. Shapro: Yes, your Honor. 

The Court: .But the second asks for only 
$5,000.00. 

Mr. Shapro: No, your Honor, the second asks 
for $2,500.00 as a preference. If you do not give 
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him preference on the first count to recover the 
$5,000.00, its consistent— [633] I mean that phase 
of it is consistent with shall we say the law and 
the facts. 

Now we have then, your Honor, the situation that 
the normal when and if—and I say with due defer- 
ence to your Honor and I say with due deference 
to counsel with whom I had the pleasure of com- 
mencing the practice of law some twenty-eight 
years ago—that In my experience in bankruptey 
Courts such as it may be I have never found where 
a trustee undertook to set aside a defeat a claim 
for an obligation at least until it was presented or 
became a threat to the estate. 

In this ease, this claim was never filed. 

I also call your Honor’s attention to the fact that 
Mrs. Lannin didn’t file a claim based upon any 
liabilities that she might inewr by reason of her 
obligation to us under the guarantee. 

She filed a claim for sixteen-odd thousand dollars, 
which was admitted direct indebtedness from the 
bankrupt to her. 

IT called your Honor’s attention once before to 
the fact that the cross-complaint in this ease, 
the answer in cross-complaint was filed on the same 
date that the complaint was filed. 

I also called your Honor’s attention—and I do 
it with due deference to ail parties concerned—to 
an examination of the paper of the typing and of 
the language in the cross [634] complaint and in 
the complaint in this case. 

And I say to your Honor without fear of con- 
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tradiction that they were typed by the same type- 
writer and were dictated by the same man. 

Now the interesting part of that observation, at 
least from our standpoint, your Honor, is this: To 
sue for a preference—in the first place to sue for 
the $2,500.00 loan, you know, that was based on the 
note—after it was within the four months period— 
would avail the trustee, if successful of $2,500.00 for 
the estate. 

But if the note weren’t set aside, it would put 
Twin City Lumber Company in a position to get 
that $2,500.00 back from Mrs. Lannin because they 
suaranteed the whole amount. 

The third count: Mrs. Lannin isn’t involved in 
that, we are. As I said, in my memorandum in one 
paragraph, that is purely a question of fact and if 
your Honor believes we had reasonable cause to 
believe that Elliff was insolvent in March of 1954, 
when he obtained that money, the trustee is entitled 
to recover. 


The only evidence which counters their inference 
they want you to draw, or reasonable cause to 
believe, 1s positive evidence. It’s in the record 
here; namely, that in March of 1954 at the time 
we got the money, he was doing business on open 
account with very large plywood and lumber com- 
panies. And their invoices are here and his testi- 
mony was with Harbor [635] Plywood was $7,000.00 
on open account. 

Your Honor will recall he admitted that on cross 
exanination. 

I also say to your Honor that if we were guilty 


648 Ralph EH, Williams, et al. vs. 


of the fraud that with which we are charged, if we 
had the knowledge, the intricate and replete and 
complete knowledge of the insolvent condition of 
Mr. Elliff in October of 1953, and if we participated 
with him, which is a necessary corollary of a recov- 
ery, there must be both fraudulent intent by the 
bankrupt and fraudulent intent by the transferee 
or the obligee, as in this case. They must be joint. 
One without another isn’t enough unless the type of 
fraud by the transferee is sufficient that it would 
be imputed to the bankrupt, which even in this 
case I don’t think is charged. 

Under those conditions we gave him $5,400.00 
worth of new open account credit in November of 
1954. 

Now if your Honor from having seen Mr. Hunter, 
who is the boss of this concern, was and is, if your 
Honor believes that he looks like the kind of a man 
that if he knew all these things would give $5,500.00 
or $5,400.00 on an open account credit after all that, 
then of course the evidence, the evidence to which 
I have addressed your Honor won’t be persuasive. 

But I don’t think that your Honor can reach the 
conclusion, reasonably, that such was the fact. [636] 

However, let us revert if I may for a moment, to 
the main thing. 

Counsel started his argument this morning by 
saying that the salient fact, or one of the salient 
facts in this case was the trust agreement. 

Now there is dispute in the evidence about our 
knowledge, our participation, our dictating the 
terms and so forth. But forget all that; forget 
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the conflict, resolve it for the sake of argument in 
favor of the plaintiff. There is nothing in the trust 
agreement, even if it was dictated by us and if we 
did everything concerning it that the plaintiff says 
we did, there is nothing fraudulent. There is 
nothing reprehensible. There is nothing voidable 
in connection with it. 

All that was actually done—and I think the docu- 
ment speaks for it—I think all of the evidence 
really speaks for it, it was done in good faith by 
Mr. Elliff to protect his mother-in-law to the extent 
that he could in a guarantee that maybe he knew 
or maybe he didn’t know might someday cause her 
grief, I mean, financial grief. 

We have this situation stated by counsel that Mrs. 
Lannin gained nothing monetarily or otherwise by 
reason of this endorsement. 

I will admit she gained nothing monetarily, but 
she gained something otherwise and she told your 
Honor what that something was. She gained peace 
of mind with her children. [637] 

She testified—your Honor will recall it, 1 am 
sure—she knew his place, it looked like it would 
work itself out. She didn’t want to refuse it and 
have it said afterwards that she might have saved 
the business, I mean by giving the guarantee if that 
she had refused it. 

What more evidence your Honor, would the 
Court, want to show that the only reason for this 
guarantee was the family blood relationship be- 
tween the mother and the daughter whose husband 
was the one finally involved, and that she knew 
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what she was doing, she knew there was some doubt 
about the wisdom of the financial standpoint. 

That is confirmed most conclusively, we submit, 
by the fact that she said that if the business wasn’t 
saved, she didn't want to be blamed for the fact 
that she might have saved it by giving the guaran- 
wee. 

At no time have we contended, your Honor, that 
Mis. Lannin participated in any fraud nor was 
she in bad faith in any respect. At no place have 
we said so and at no place have we urged. 

She was victimized, but I don’t think as contrary 
to counsel's views, I don’t think Mrs. Lannin was 
victimized by her son-in-law by the act of fraud, 
the fraudulent misrepresentations which are c¢on- 
tained in the cross complaint. 

Again I respectfully ask your Honor to review, 
to re-read the cross complaint, the allegations in 
that cross complaint. [688] They were never proven 
in this case. 

The allegations of that cross complaint were that 
he, Elhff, misrepresented to her his solvency and so 
forth and so on. 

Your Honor will recall the testimony of Mr, 
Rubidoux. I mean I reserve motions to strike and 
so forth. I am not urging those motions because I 
am perfectly satisfied that the testimony is consist- 
ent with everything else in the case. 

He said that he was told by Mr. Pasquinelli that 
there was in effect $50,000.00 in assets and roughly 
$40,000.00 in debts. 

The testimony of Mr. Elliff is substantially the 
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same. The testimony of Mr. Baum is substantially 
the same. The testimony of Mr. Ramsay is sub- 
stantially the same. 

Much is made this morning about the fact that 
the tapes, the records, the notations, the records 
were destroyed, asking your Honor to presumably 
infer that there was something reprehensible in 
those, something damaging to the case of Twin City, 
and they were destroyed. 

Mr. Ramsay’s own testimony is confirmatory of 
the testimony given by the plaintiff as to the assets 
and habilities on account, as reflected by the books 
and the tapes. 

So J mean the fact that they were destroyed was 
just an incident to, shall we say, a certain amount 
of lenientness in a business office. That’s all. [639] 

Now counsel also made a point that the guarantor, 
or her attorney, were not present at the October 
Sth conferences. He urges that as an indication of 
the secretiveness of the thing. Such is not the fact, 
your Honor, because Mr. Rubidoux testified that he 
went over to Mr. Pasquinelli’s office after the agree- 
ment was drawn up and he read it and he passed 
upon it and advised his client, Mrs. Lannin, to sign 
it. 

Now if there was going to be a secret about it, 
the answer would have been shoved under her 
nose. 

Now certainly anybody as competent as Mr. Rubi- 
doux, is he going to pass upon it with respect to his 
elient’s rights? The secretiveness of this so-called 
trust agreement is vastly over-emphasized. It has 
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no bearing upon damage so far as the estate of the 
bankrupt is concerned. 

When the October 8th transaction was completed, 
if your Honor please, the only thing that the Twin 
City Lumber Company had that they didn’t have 
before is Mrs. Lannin’s guarantee and that was of 
no damage to the estate, and in turn that he had 
given up control of the warehouse. 

They didn’t have a dime in an obligation that 
was coming to them and they didn’t have the secur- 
ity tangibly, but they had a guarantee of a lady 
whose financial statement, as your Honor knows, 
which is in evidence, shows she is worth a quarter 
of a milhon dollars. [640] 

There wouldn’t be too much worry and it’s much 
more logical and good sound business judgment to 
assume that the truth of Mr. Ramsay’s testimony 
and the truth of Mr. Hunter’s testimony, particu- 
larly the latter’s, with respect to the financial state- 
ment that he wasn’t interested in the trust agree- 
ment, he wasn't interested in the collateral as long 
as he had Mrs. Lannin’s guarantee—and frankly 
your Honor I don’t blame him. 

On the subject of the second count, which I pre- 
sume counsel has had an opportunity to read now, 
IT didn’t mail it to him yesterday because I knew 
they wouldn’t get them so I delivered them first 
thing this morning. 

The point we make there is that under the defini- 
tion of secured creditor in Section 1 of the Bank- 
ruptey Act, subdivision 28, Mrs. Lannin at the 
time of the $2,500.00 payment, and on counsel’s own 
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argument this morning, he informs me in that re- 
gard was secure credit because they as the guaran- 
tor of our obligation had collateral of the bankrupt 
to secure her guarantee. 

That is exactly what the second sentence in this 
subdivision 28 of Section 1 says. 

Now if she was a secured creditor at the time she 
received the $2,500.00 within the four months, she 
cannot be preferred. if have cited to your Honor 
very briefly some sections in Collyer, which if 
you’re interested and concerned, [641] can be ex- 
panded. I mean by that all you have to do is read 
about three or four pages beyond and three or four 
pages before the specific section of Collyer that I 
cited. 

Your Honor will have a complete exposition of 
what I am sure is the law. 

That a recoverable preference cannot exist where 
the transferee at the time of the receipt of the 
money, even though within the four months is se- 
cured, unless the payment would be transferred to 
him in excess of the fair market value of the secur- 
ity at the time. 

Now when the $2,500.00 was paid to Mis. Lan- 
nin—I mean to Twin City for the bankrupt within 
the four months prior to bankruptcy, which is the 
subject of the second count, as far as the evidence 
shows the warehouse had substantial lumber in it. 

The figure isn’t in there but to offer—when a 
payment is made to a secured creditor and the 
trustee is to recover, that is a preference. It is the 
burden of the trustee to show that the asset value 
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of the security was less than the amount of the pay- 
ment or the preferential transfer. 

In other words, if the trustee had shown that at 
the time of the $2,500.00 given to Twin City, the 
value of the merchandise in the warehouse on re- 
eeipts held by Mrs. Lannin was less than $2,500.00 
to the extent of the difference between the actual 
value and the payment, it would be a recoverable 
[642] preference, all other things being equal. 

But there is no evidence here that at the time the 
$2,500.00 within the four months was paid on this 
note to Twin City Lumber Company; that Mrs. 
Lannin who was then secured by warehouse re- 
eeipts was not adequately secured to the extent of 
the $2,500.00 payments. 

If as we say, as we urge, Mrs. Lannin was a 
secured creditor as specifically defined by subdivi- 
sion 28 of Section 1 that it is not a recoverable 
preference because—the article that I do refer to 
calls it the diminution, the diminution of the estate. 


It’s the old svstem of double entry bookkeeping, 
the theory of a recoverable preference. That if 
there is security on this side of the ledger, a pay- 
ment merely increases the security and releases the 
case. 

The asset value of all assets of the debtor at the 
time remains the same because if she has a lien 
for $2,500.00 on assets and the $2,500.00 obligation 
is paid, the asset value of the security is eliminated. 

The net result is that the estate gets the benefit 
of the discharge of the hen without a diminution 
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of the estate as a result of the preferential payment. 
It is not recoverable. 

The third count, I have already referred to that, 
is a question of fact. 

The fourth count, the question of damages penal 
and [643] otherwise, I of course agree that there is 
no statute or authority for this. This is purely a 
statutory action. This Court has no jurisdiction 
of this action except under Section 60, under Sec- 
tion 67, or under Section 70, 70 E, not 70 C. 

70 C could only apply to the trustee, if at all, 
and that would give the Court no jurisdiction what- 
ever as far as Mrs. Lannin’s cross complaint is con- 
cerned. 

I mean I am referring now to the damage phase 
of it because assuming for the sake of argument 
that under 70C a claim for damages is possible 
for which there is no authority whatever—and I 
don’t think from reading it your Honor will reach 
the conelusion that counsel will have you reach— 
but assuming it does, 70 C is only for the benefit of 
the estate. 

It is not available for the benefit of Mrs. Lannin. 
No place have we run into a situation where dam- 
ages for fraud allegedly committed in the form of 
the receipt of a voidable transfer, of a voidable 
obligation under the Uniform Fraudulent Convey- 
ance Act or under Section 67, its counterpart, as 
we have indicated. 

As I pointed out to your Honor the statute lim- 
its its challenge to the fraudulent transfer to say 
that the transfer is fraudulent and void. It doesn’t 
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say anything about recovery after damages or re- 
covery of anything else except [644] in effect to set 
aside a transfer. 

Now counsel, referring just very briefly now to 
certain items, counsel said that Mr. Elliff testified 
that the $1,200.00 check, which was one of the items 
of the preference in the fourth count—the one in 
the third count that was added by the amendment, 
that is balanced and is protested. 

He didn’t testify that it was protested. There is 
no evidence that it was protested. Mrs. Swanson’s 
testimony was that it never was returned. That’s 
just an item. 

If as we said before—and I am using counsel's 
words—if we received in October additional secur- 
ity for the note—I am using his words of this 
morning—‘That is not fraudulent; that is not void- 
able because it took place more than four months 
before bankruptcy.” 


Again assuming that we knew about all his m- 
solvency and that he was insolvent. 

The Court: May I ask this question while you 
are on the subject of the third count? 

Mr. Shapro: Yes, your Honor. 

The Court: By reason of the amendment that 
was filed, assuming for the moment that everything 
the plaintiff contends the Court finds in this third 
count, what would be the amount 

Mr. C. Huntington Jacobs: Thirty-six hundred 
dollars and some odd. [645] 

The Court: $3616.00. 

Mr. Shapro: $4816.52. 
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The Court: That is the figure I have here. 

But you spoke of the $1200.00. Is there some dif- 
ference between the $1200.00 item and the items of 
three one seven oh and three four six? 

Mr. C. Huntington Jacobs: No, your Honor. 
That was one—counsel explained at the beginning 
of the case that he wasn’t sure it was preferences 
when the suit was filed. He developed some more 
information and then decided to add 1t. 

The only reason he even mentions it in this argu- 
ment now 


The Court: It is in exactly the same category as 
the other three? The only reason I mention it is be- 
cause counsel made a point that the $1200.00 check 
bounced as late as April of 1954. That check never 
bounced. And counsel said there was evidence that 
it had been protested. The protests are in evidence. 
They are Exhibit 16. They show that we have talked 
about it, you know that part, $28,000.00 note. They 
show three earlier checks. How did the $1200.00 
hen become an item that was paid? 

Mr. Shapro: Oh yes, that was paid. We received 
the money. There was no controversy on that score 
ac all. 

In conclusion your Honor, I want to say to the 
Court in all candor and sineerity that the plaintiff 
as fav as the [646] estate of the bankrupt is con- 
eerned—and that is all that the plaintiff is inter- 
ested in, the plaintiff is a trustee in bankruptey— 
incidentally, off the record, I might state to your 
Honor that Mr. Williams the trustee is a gentleman 
of the highest repute for whom I have the privilege 
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of acting in many, many cases many times, the last 
ease I tried before you, Williams was the plaintiff, 
remember, against Minardee. 


The only thing that the trustee is interested in 
and can legally be interested in something which 
adversely affects it. It is a statutory nght. It is hm- 
ited by the statutes. 


If you go back to the common law, you don’t find 
any difference. The cases I have been citing go back 
to 1817 in which the same yardstick is still em- 
ployed where there was either current or past con- 
sideration for both there can be no fraudulent con- 
veyance except actually as distinguished from in- 
ferred fraud, intent to hinder or delay or defraud 
creditors. 


We submit if your Honor please, ordinary pru- 
dent common business judgment, good law, sound 
common sense indicates that there was nothing done 
by Twin City Lumber Company in connection with 
this promissory note that was remotely reprehensi- 
ble, let alone sufficient to charge them with and la- 
bel them as the recipients of and participants in an 
active deliberate fraud upon the estate. 

The estate of the bankrupt suffered no damage 
whatever. [647] The indebtedness remained the 
same. The security was available to the bankrupt 
and the creditors of the bankrupt as I have pointed 
out to your Honor for the trust agreement was 
made for the benefit as well as for ours. 


Mr. C. Huntington Jacobs: Do you wish me to 
reply? 
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The Court: I will give you such time as you de- 
sire. 

Mr. C. Huntington Jacobs: That is very kind of 
your Honor. I do want an opportunity to do that. 
Do you care to have me reply now? 

The Court: Yes. 

Mr. C. Huntington Jacobs: I will try to make 
this just as brief as I can. I want to leave the 
fourth count behind us for your Honor’s considera- 
tion with just this remark. 

The Court has jurisdiction unquestionably of the 
subject matter of the first three ‘counts. The fourth 
count is related to the first three. 

This is a court of equity and the court of equity 
eustomarily disposes, once it has jurisdiction of the 
subject matter, customarily disposes of the entire 
controversy. 

I see no difficulty in the Court disposing of the 
controversy insofar as it takes the form of the 
fourth count since it has the unquestioned jurisdic- 
tion of the subject matter in the form which it takes 
in the first three counts. 

Now in respect of this distinction which counsel! 
makes between the second count and the third, it 
seems to me is [648] begging the question. 

In the first place if the note was fraudulent as 
contended by the trustee, if the note was fraudulent 
and void, of course that there argument falls to the 
ground and becomes unimportant anyway because 
the amounts paid on the note are recoverable under 
the first count. 

It is in evidence that in the proceedings in which 
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Mrs. Lannin sought to assert her claim the claim 
was unfounded. Her lien was denied. Her adverse 
claim was denied. The net result is that she didn’t 
actually have any Jien and hasnt got one now. 

She did intend at the beginning of this case, and 
is still contending, formally, that she had a hen. But 
actually the decision was that she had none. That 
was the decision of the Referee and that is im evi- 
dence and the reasons are stated in his order. 

Now when he says that she was a secured ered- 
itor, he ought to have added contingent creditor. 
She was a secured contingent creditor if that note 
was valid. [f it wasn’t then her guarantee was not 
valid either because her guarantee was collateral to 
the obligation of the note. 

And consequently when $2500.00 was paid on that 
note, there was as clear as possible a preference, 
not only to Mrs. Lannin but also to the payee of the 
note; that is to say, its successor, Twin City Lumber 
Company, or so it seems to me. [649] 

I think however that that question is of secondary 
significance because T honestly feel that upon exam- 
ining the record in this case—and your Honor’s 
notes which I know are very carefully kept—vour 
Honor will very probably agree with the contentions 
of the trustee that this transaction was fraudulent 
from every point of view. 

Now Mr. Collyer disagrees. I think I have cited 
his comment in the memorandum in discussing 
what fraud is necessary to entitle the trustee to re- 
cover under Section 67 D to a case of actual fraud. 

And we are not limiting ourselves to actual fraud 
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either. I will agree right now. Mr. Collyer takes the 
position, as I think your Honor will find upon read- 
ing his comment, that if an actually fraudulent in- 
tent existed on the part of the bankrupt, on the part 
of the transferer that is, or obliger, it is utterly 1m- 
material whether it also existed on the part of the 
transferee or obligee. 

That point I think is covered in our memoran- 
dum. I haven’t in the memorandum that I submit- 
ted drawn as extensively into the cases that are 
cited by Mr. Collyer as counsel has and in his reply. 

But if your Honor reads Mr. Collver’s comment 
upon these matters [ think Mr. Collyer is a matter 
of convenience. We all know what the situation is 
there. 

I believe that you will find that the first count of 
this [650] complaint is solidly supported by author- 
ity in view of the evidence in this case. I was very 
much surprised to hear this appraisal that was 
given your Honor of this trust agreement. 

Counsel says he can find nothing fraudulent about 
it. He says he can find nothing wrong about it. He 
finds it quite all right that the agreement provided 
in effect for the payment of one obligation or pur- 
ported obligation at the expense of new creditors 
who must necessarily be brought into the picture 
and left unpaid because of the appropriation of 
twenty per cent of the proceeds of this losing busi- 
ness to be payment of that purported obligation. 

He also surprised me when he mentioned the 
proposition that Section 67 D was intended to cover 
only fictitious obligations. I don’t know what au- 
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thority he could possibly deduce from such a prop- 
osition. The statute speaks for itself. 

It very sensibly brackets as one and the same 
category transfers of material things and the ineur- 
rence of obligations by a bankrupt, I mean by a 
debtor. 

And so does the Uniform Fraudulent Conveyance 
Act exactly the same way. 

He surprised me again when he referred at first 
to Mr. Elliff’s intentions that the note should be re- 
eeived in payment as a figment of imagination of 
myself, [651] 

Bus hew ean that be said when your Honor has 
before your Honor an exhibit which was put in this 
ease by the defendant, by the defense itself, showing 
that that was his intent unmistakably because in 
that letter he conditions the theory or try to have 
the note upon the return of these unpaid checks 
ageregating over $9000.00 and comprising more 
than one third of the total anteeedent indebtedness. 

What else can he intend? How did he suppose he 
was to be entitled to the return of those checks if 
this note was to be accepted as security for the pay- 
ment of those checks or the amount that they repre- 
sented. 

It is perfectly apparent what he intended and if 
my memory doesn’t fail me completely, and if my 
notes are not wrong, he testified what he intended 
by the discussion of that note and Mr. Baum testi- 
fied how the total of the note was arrived at and 
why the excess claimed by Twin City was paid in 
eash over and above this amount of $28,000.00, and 
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that payment and this note are obviously intended 
to wipe the slate clean except for the note itself. 

That was not the intent of Twin City or it was 
their intent at the time that the note was executed, 
it certainly was not at the time the note reached 
them. 

They never did receive this payment and I am 
glad to hear that admission. 

But now we are told that the checks, the reason 
for the [652] non return of the checks was merely 
that they were mislaid. Isn’t that entirely inconsis- 
tent with counsel’s position that the note was never 
intended to operate this payment? 

It seems to me that there is a clear conclusion 
there between two opposite views by one and the 
same party. 

What was this extension of time to which counsel 
refers? There is nothing in writing about it, nothing 
in evidence about it. It is an inference drawn from 
the fact that they took no action actually after they 
had gotten this guaranteed note with the present 
security of everything that the man had substan- 
tially or very nearly everything and it as an insur- 
ance of future security of receiving his future se- 
eurity of everything substantially that he might 
acquire in a business way thereafter. 

Is there an extension of time implied there, that 
he could have actually filed an action against him so 
far as anything in this evidence shows? 

Insofar as I can see, they could have filed an ac- 
tion against him the day after that October transac- 
tion was made if they had wanted to on these old 
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obligations which they had kept alive or they could 
have waited if they wished until the note came due 
and then filed an action against him. 

Instead of that you will recall my asking Mr. 
Hunter ‘“‘Do you expect payment entirely and ex- 
clusively from Mrs. Lannin?” [653] 

And he said, ‘‘Why, no, we expected to get paid 
by Ellff as long as he stayed in business.” 

That was the substance of what he said. I think 
the record will bear me out. 

Of course they didn’t want to pursue Mrs. Lan- 
nin—to sue Mrs. Lannin unless they had to. It was 
much pleasanter and much more feasible to get the 
money from the business as long as Mr. Elluff could 
continue in business by incurring obligations which 
he could not pay. 

There are many other matters that I have noted 
down, but it would take too long to cover them. 

I do want to mention one thing to which J have 
already alluded in my reply. 

Our complaint shows that we relv in this first 
count not merely upon actual fraud but wnon eon- 
structive fraud designed hy the Bankrnupiey Act 
and also by the Uniform Fraudulent Conveyance 
Gi 

Our memorandum deals with that matter and 
adverts to the witnesses whose testimony appeared 
to support the present. 

Ti is our contention that there is present in this 
ease all of the elements required by each of those 
three definitions. They are alternatives. 

If any one of them be found there was construc- 
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tive fraud, and of course if there was constructive 
fraud it is immaterial whether there was actual 
fraud or not, but we have laid stress [654] upon the 
actual fraud in this case because it seems to us that 
there seldom has been a case that affords more evi- 
dence of an intent to hinder or delay or to defraud 
and they all come under the heading of fraud under 
the Bankruptcy Act and under the Uniform Fraud- 
ulent Conveyance Act. 

It isn’t necessary that the bankrupt should have 
intended never to pay the obligation at all. It is 
quite sufficient that he intended to hinder or delay 
the creditor in realizing upon this obligation. 

lf this was his intent, it is just as fraudulent as 
though he never intended to pay that creditor at all. 

But I call your Honor’s attention to the testi- 
mony of the bankrupt which is absolutely unrefuted 
to this effect, that he ineurred after that October 
transaction for the purpose of merchandise for his 
stock in trade from other supphers than Twin City 
Company or Twin City Lumber Company, he in- 
eurred indebtedness aggregating approximately 
$40,000.00 of which he paid only approximately 
$8000.00, one fifth. 

The other four fifths, what happened to that? It 
either vanished in the continued operation of that 
business, the expense of it, of which eighty per cent 
of its proceeds were, the entire proceeds might have 
been allocated, or else it was paid to Twin City 
Lumber Company on account of this note while the 
creditors who had supplied the merchandise from 
which this money was derived by virtue of this ut- 
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terly [655] innocent document, this trust agreement, 
remained unpaid and remained unpaid today. 
Thank you. 

Mr. Shapro: May I have just one word, your 
Honor? 

The Court: Yes. 

Mr. Shapro: We do not contend that this note 
was given to us or received by us as security for 
anything. It was a written evidence of the indebted- 
ness and the old accounts were closed and the old 
account was opened on that basis. 

The word security as counsel used it imports 
some lien upon the property of the bankrupt. That 
we didn't have for—such is not our contention as 
and as far as the innocent document which he refers 
to, he said the bankrupt incurred $40,000.00 worth 
of obligations, if we got our twenty per cent of it 
we would have gotten $8000.00 on the note. 

In other words, if your Honor please, we were 
supposed to anticipate in October despite the fact 
that in November we gave him $5400.00 worth of 
new merchandise, that he was going to buy $40,- 
000.00 new merchandise on open account with no 
credit at all of being insolvent and only pay twelve 
of it—in other words, we were supposed to be sued, 
I don’t think it’s reasonable. 

The Court: Well, the matter may be submitted. 
JI want to read these memorandums again. 


[Endorsed]: Filed July 23, 1956. 
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In the United States Circuit Court of Appeals, 
in and for the Ninth Circuit 


No. 15201 


RALPH KE. WILLIAMS, as Trustee in Bank- 
ruptey of the Estate of GEORGE F. ELLIFF, 
an individual, doing business as “PINE SUP- 
PLY CoO.,” Bankrupt, and PEARL K. LAN- 
NIN, Appellants, 

VS. 


TWIN CITY COMPANY, TWIN CITY TURE 
BER CO.; JOHN W. HUNTER; FRA 
LIN SUPPLY CORP.; a cotponaigon-. 
SCUTHWEST MANAGEMENT CORP., a 
corporation; H. A. COLLINS and WILLIAM 
W. RAMSAY, Appellees. 


SPECIFICATION OF POINTS 


Appellants specify as follows the points upon 
which they rely npon this appeal; to-wit: 

1. In view of the pleadings and the evidence, the 
District Court should have found the October trans- 
action mentioned in the First and Fourth Counts of 
the Complaint and Cross-Complaint constructively 
fraudulent under subsection 2, of subdivision d, of 
section 67, of the Bankruptey Act and under each 
of the first three clauses of that subsection; namely, 
clamees: (2), (b)yand (e)- 

2. In view of the pleadings and the evidence, the 
District Court should have found the said October 
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transaction constructively fraudulent under sections 
3439.04, 3439.05, and 3439.06 of the Uniform Fraud- 
ulent Conveyance Act of California (namely Cal. 
Civil Code, secs. 3439.04-3439.06). 

3. In view of the pleadings and the evidence, the 
district Court should have found the October trans- 
action, mentioned in the Complaint and Cross-Com- 
plaint, actually fraudulent under clause (d) of sub- 
section 2, of subdivision d, of section 67 of the 
Bankruptcy Act. 

4. In view of the pleadings and the evidence, the 
District Court should have found the said October 
transaction actually fraudulent under — section 
3439.07 of the said Uniform Fraudulent Convey- 
ance Act of California. 

o. The District Court should therefore have 
found the promissory note involved in said transac- 
tion fraudulent and void as against the creditors of 
the bankrupt and his trustee in bankruptcy under 
subsection (6) of subdivision d, of section 67, and 
under subsections (1) and (2) of subdivision e of 
section 70, of the Bankruptcy Act. 

6. The appellant Trustee further specifies that 
the District Court should therefore have found 
fraudulent and void as against the Trustee, each 
and all of the transfers made by the bankrupt from 
his estate as payments upon said note, and should 
have concluded and held that all of said payments 
made prior to (besides those made during) the pe- 
riod of four months next preceding bankruptey, 
were recoverable as fraudulent transfers under sub- 
section (6) of subdivision d of section 67, and under 
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subsection 2 of subdivision e of section 70, of the 
Bankruptey Act; and further specifies that he 
should have been awarded judgment accordingly 
upon his First Count. 

7. The appellant Trustee further specifies that 
the District Court should have found that the estate 
of said bankrupt was impaired as a proximate re- 
sult of such fraud on the part of the appellees, in 
the manner and to the extent alleged in the Fourth 
Count of the Complaint, and should have coneluded 
and held that on behalf of the creditors the trustee 
was entitled to recover from the appellees and each 
of them the amount of such impairment; and fur- 
ther specifies that he should have been awarded 
judgment accordingly upon his Fourth Count. 

8. The appellant cross-complainant, Pearl K. 
Lannin, further specifies that the said note being 
void as fraudulent, was and is wholly unenforceable 
even as against the maker, and that the District 
Court should therefore have found, concluded and 
declared her accommodation guarantee of said note 
to be equally void and unenforceable as against her 
in accordance with the prayer of her cross-com- 
plaint. 

9. The appellant cross-complainant, Pearl K. 
Lannin, further specifies that the District Court 
should have found she had been actually damaged 
in the manner and to the extent alleged in her 
eross-complaint as a proximate result of such fraud 
on the part of the appellees, and should have con- 
eluded and held that she was entitled to recover the 
amount of such actual damage plus such exemplary 
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damage as the Court might deem appropriate 
within the prayer of her Cross-Complaint, and that 
she should have been awarded such actual and ex- 
emplary damages. 


Dated: September 17, 1956. 
Respectfully submitted, 
/s/ C. HUNTINGTON JACOBS, 


Attorney for Appellant Trustee, 
Ralph KE. Williams 


/s/ ROBERT N. JACOBS, 
Attorney for Appellant Cross- 
Complainant, Pearl K. Lan- 
nin 


Affidavit of Service by Mail Attached. 


[Endorsed]: Filed Sept. 18, 1956. Paul P. 
O’Brien, Clerk. 


